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BOOK |V.

FORMATION OF THE CONSTITUTION.

2]

[3]
CHAPTER I.

Preliminary Consideration®.Organization of the Conventiah.Position of the State®.Rule of
Investigation.

After long wanderings through the struggles, the errors, and the disappointments of the earlier
years of our constitutional history, | now certo consider that memorable assembly to which

they ultimately led, in order to describe the character of an era that offered the promise of a more
vigorous nationality, and presented the alternative of final dissolution. How the people of the
United State were enabled to seize the happy choice of one of these results, and to escape the
disasters of the other, is to be learned by examining the mode in which the Constitution of the
United States was framed.
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In approaching this interesting topic, | am nallyranxious to place myself at once on a right
understanding with the read&rto apprise him of the purpose of the discussions to which he is
invited, and to guard against expectations which might be entertained, but which will not be
fulfilled.

In a workdesigned for general aédas | venture to hope it may prdvdor popular use, it would

be out of place, as it certainly would be[4] impracticable within the limits of a single volume, to
undertake the explanation and discussion of all those particularansesficonstruction that

must constantly arise under almost every clause and feature of such an instrument as the
Constitution of the United States, and which, as our whole experience has taught us, are fruitful
both of extensive debate and of wide as welhonest diversities of opinion. | shall consider
guestions of construction only so far as may be necessary to elucidate my subject; for | propose,
in writing the history of the formation of the Constitution, to describe rather those great
modificationsin the principles and structure of the Union that took place in the period at which
we have now arrived in the course of this work; to state the essential features of the new
government; and to trace the process by which they were evolved from the elemeérnith the
framers of that government resorted.

Happily for us, the materials for such a description are ample. The whole civil change which
transformed the character of our Union, and established for it a national government, took place
peacefully andjuietly, within a single twelvemonth. It was attended with circumstances which
enable us to ascertain its character with a high degree of certainty. The leading purposes that
were entertained and carried out were not left to the conjecture of posteriterieurecorded by
deliberative assemblies, whose acts of themselves expressed and ascertained the objects and
intentions of the national[5] will. First framed by an assembly in which the States participating in
the change were fully represented, and sgibsetly debated and ratified in conventions of the

people in the separate States, the general nature and design of the Constitution may be traced and
understood without serious difficulty.

But to the right understanding of its nature and objects, a casedutination of the proceedings

of the national Convention is, in the first place, essential. Before we enter, however, upon this
examination, there are certain preliminary facts that explain the circumstances in which the
Convention was assembled, and evhwill enable us to appreciate the results at which it arrived.
To these, therefore, the reader is now desired to turn.

First of all, then, it is to be remembered that the national Convention of 1787 was assembled
with the great object of framing a systefngovernment for the united interests of the thirteen
States, by which the forms and spirit of republican liberty could be preserved. The warnings and
teachings of the ten preceding years, which | have attempted to describe in a previous volume,
had presnted to the people of these States the serious question, whether their system of
conducting their common affairs then rested upon principles that could secure their permanent
prosperity and happiness. That the States had national interests; that éaoh stbbd in

relations to the others, and to the rest of the world, which its separate and unaided power was
unable to manage with success; and that even its own[6] internal peace and prosperity required
some external protectiah,had been brought home toetconvictions of the people by an
experience that commenced with the day on which they declared themselves independent, and



had now forced upon them its last stern and sorrowful lesson in the general despondency of the
national heart. As they turned anusdy and fearfully to the near and dear interests involved in
their separate and internal concerns, they saw thagj@e#frnment was a necessity of their
existence. They saw that equality before the law for the whole people; the right and the power to
apmint their own rulers; the right and the power to mould and form and modify every law and
institution at their own sovereign will, to lay restraints upon their own power, or not to lay

themg@ to limit themselves by public compact to a particular mode admcor to remain free to
choose other modéswere the essential conditions of American society. In a word, they beheld
that republican and constitutional liberty, which, with all that it comprehends and all that it
bestows, was not only altogether loveiytheir eyes, but without which there could be no peace,
no social order, no tranquillity, and no safety for them and their posterity.

This liberty they knew must be preserved. They loved it with passionate devotion. They had been
trained for it by the wble course of their political and social history. They had fought for it

through a long and exhausting war. Their habits of thought[7] and action, their cherished
principles, their hopes, their life as a people, were all bound up in it; and they knetivttiest,

suffered it to be lost, there would remain for them nothing but a heritage of shame, and ages of
confusion, strife, and sorrow.

Great as was their devotion to this republican liberty, and ardent as was their love of it, they did
not value it too lghly. The doctrine that all power resides originally in the people; that they are
the source of all law; that their will is to be pronounced by a majority of their numbers, and can
know no interruptior§ was not first discovered in America. But to thisngiple of a democracy

the people of the American States had added two real and important discoveries of their own.
They had ascertained that their own power might be limited by compacts which would regulate
and define the modes in which it shall be exetis heir written constitutions had taken the

place of the royal charters which formerly embraced the fundamental conditions of their political
existence, but with this essential differedcéhat whereas the charter emanated from a foreign
sovereign to thee who claimed no original authority for themselves, the constitution proceeded
from the people, who claimed all authority to be resident in themselves alone. While the charter
embraced a compact between the foreign sovereign and his subjects who lieed, uhe
constitution, framed by the people for their own guidance in exercising their sovereign power,
became a compact[8] between themselves and every one of their number. In this substitution of
one supreme authority for another, some limitation efrttode in which the sovereign power

was to act became the necessary consequence of the change; for as soon as the people had
declared and established their own sovereignty, some declaration of the nature of that
sovereignty, and some prescribed rulest®ekercise, became immediately necessary, and that
declaration and those rules became at once a limitation of power, extending to every citizen the
protection of every principle involved in them, until the same authority which had established
should chang them.

Against the evils, too, that might arise from the unrestricted control of a majority of the people
over the fundamental la&,against the abuse of their power by frequent and passionate changes
of the rules which limit its exercise for the time kg they had discovered the possibility of
limiting the mode in which the organic law itself was to be changed. By prescribing certain
forms in which the change was to be made, and especially by requiring the fact, that a change



had been decreed by thoseing a right to make it, to be clearly and carefully ascertained by a
particular evidence, they guarded the fundamental law itself against usurpation and fraud, and
greatly diminished the influences of haste, prejudice, and passion.

Such was the nature Aimerican republican liberty; not then fully understood, not then fully[9]
developed in all the States, but yet discovéyeal|iberty more difficult of attainment, more
elaborate in its structure, and therefore more needful of defence, than any of thHerothef
constitutional freedom under which civilized man had hitherto been found.

Now, the fate of republican liberty in America, at that day, depended directly upon the
preservation of some union of the States, and not simply upon the existing Sitatioins, or

upon the desires of the people of each separate State. It is true, that their previous training and
history, and their own intelligent choice, had made the States, in all their forms and principles,
republican governments; and almost alll@r had, at this period, written constitutions, in

which the American ideal of such governments was aimed at, and more or less nearly reached.
But how long were these constitutions, these republican forms, to exist? What was to secure
them? Who was to stdras their guarantor and protector, and to vindicate the right of the

majority to govern and alter and modify? Who was to enforce the rules which the people of a
State had prescribed for their own action, when threatened by an insurgent and powerful
minority? Who was to protect them against foreign invasion or domestic violence? There was no
common sovereign, or supreme arbiter, to whom they could all alike appeal. There was no power
upon this broad continent to whom the States could intrust the dutysefrpireg their

institutions inviolate, except the people of the United[10] States in some united and sovereign
capacity. No single State, however great its territory or its population, could have discharged
these duties for itself by its unaided power;rforone of them could have repelled a foreign
invasion alone, and the government of one of the most respectable and oldest of them, whose
people had exhibited as much energy as any other community in America, had almost
succumbed to the first internal diger which it had been forced to encounter.

The preservation of the Union of the States was, therefore, essential to the continuance of their
independence, and to the continuance of republican constitutional fbeftthat liberty which

resides in law dylascertained to be the authentic will of a majority. With this vastly important
object before them, the people of the States of course could give to the Union no form that would
not reflect the same spirit, and harmonize with the nature of their exissitiigitions. To have

left their State governments resting upon the broad basis of popular freedom acting through
republican forms, and to have framed, or to have attempted to frame, national institutions on any
other model, would have been an act of pmditsuicide. To enable the Union to preserve and
uphold the authority of the people within the respective States, it must itself be founded on the
same authority, must embody the same principles, spring from the same source, and act through
similar instiutions.

Accordingly, the student of this portion of our[11] history will find everywhere the clearest
evidence that, so far as the purpose of forming a national government of a new character was
entertained at the period when the Convention was asserabygaiblican form for that

government was a foregone conclusion. Not only did no State entertain any purpose but this, but
no member of the Convention entered that body with any expectation of a different result. There



is but one of the statesmen composgimgt assembly to whom a purpose of creating what has

been called a monarchical government has ever been distinctly imputed; and with regard to him,
as much as to every other person in the Convention, | shall show that the imputation is unjust.
Hamiltong for it is to him of course that | now alludetogether with many others, believed

that a failure, at that crisis, to establish a government of sufficient energy to pervade the whole
Union with the necessary control, would bring on at once a state of thatg®sust end in

military despotism. Hence his efforts to give to the republican form, which he acknowledged to
be the only one suited to the circumstances and condition of the country, the highest degree of
vigor, stability, and power that could be attin

Another very important fact, which the reader is to carry along with him into the examination of
the proceedings of the Convention, is, that by the judgment of the old Congress, and of every
State in the Union save ofif,the Confederation had been declared [12] defective and
inadequate to the exigencies of government, and the preservation of the Union. That this
declaration was expressly intended to embracetineiple of the Union, or looked to the
substitution of a system of representative government, to which the people of the States should
be the immediate parties, in the place of their State governments, does not appear from the
proceedings which authorideand constituted the Convention. In substance, those proceedings
ascertained that there were great defects in the existing Confederation; that there were important
purposes of the federal Union which it had failed to secure; and that a Conventiomef all t

States, for the purpose of revising and amending the Articles of Confederation, was the most
probable means of establishing a firm general government, and was therefore to be held. But
what were the original purposes of the Union, or what purposesonaelto be regarded as

essential to the public welfare, was not indicated in most of the acts constituting the Convention.
Virginia, whose declaration preceded that of Congress and of the other States, and on whose
recommendation they all acted, had magedbmmercial interests of the United States the

leading object of the proposed assembly; but she had also declared the necessity of extending the
revision of the federal system to all its defects, and had advised further concessions and
provisions, in ordeto secure the great objects for which that system was originally instituted.
These general and somewhat indefinite purposes were declared[13] by the other States, without
any material variation from the terms employed by Virg[@ia.

Hence it is that the previous history of the Union becomes important to be examined before we
can appreciate the great general purposes of its original formation, as they were uthdetsi®o

time of these proceedings, or can appreciate the further purposes that were intended to be
engrafted upon it. The declarations made by the Congress and the States seem obviously to
embrace two classes of objects; the one is what, in the langL¥@ginia, they conceived to

have been "the great objects for which the federal government was instituted"; the other is the
"exigencies of the Union," for peace as well as for war, as they had been displayed and
developed by the defects of the Confedergtand by its failures to secure the general welfare.

The first of these classes of objects could be ascertained by reference to the terms and provisions
of the Articles of Confederation; the second could only be ascertained by resorting to the history
of the confederacy, and by regarding its recorded failures to promote the general prosperity as
proofs of what the exigencies of the Union demanded in a general govefiinent.

[14]
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In the first volume of this work we have examined the nature and operation of the previous
Union, in both of its aspects, and we must carry the results of that examination along with us in
studying the formation of the new system. We haen ke character of the Union which was
formed by the assembling of the Revolutionary Congress, to enable the States to secure their
independence of the crown of Great Britain. We have seen that, from the jealousies of the States,
even this Congress nevassumed the whole revolutionary authority which its situation and

office would have entitled it to exercise. We have seen also, that, from the want of a properly
defined system, and from the absence of all proper machinery of government, it was unable to
keep an adequate army in the field, until, in a moment of extreme emergency, it conferred upon
the Commandein-chief the powers of a dictator. We have witnessed the establishment of the
Confederatiord a government which bore within itself the seeds obws destruction; for it

relied entirely, for all the sinews of war, upon requisitions on the States, with which the States
perpetually refused or neglected to comply. We have thus seen the war lingering and languishing
until foreign aid could be procurednd until loans of foreign money supplied the means of

keeping it alive long enough for the admirable courage, perseverance, and energy of[15]
Washington to bring it to a close, against all obstacles and all defects of the civil power. When
the war was dength ended, and the duty of paying the debts thus incurred to the meritorious

and generous foreign creditor, and the more than meritorious and generous domestic creditor,
pressed upon the conscience of the country, we have seen that there was no thewénion

to command the means of paying even the interest on its obligations. We have seen that the
treaty of peace could not be executed; that the Confederation could do nothing to secure the
republican governments of the States; that the commerce obtintry could not be protected
against the policy of foreign governments, constantly watching for advantages which the
clashing interests of the different States at all times held out to them; and that, with the rule
which required the assent of nine t8t&ato every important measure, it was possible for the
Congress to refuse or neglect to do what it was of the last importance to the people of the United
States they should do. Finally, we have seen that what now kept the existing Union from
dissolution,as it had been one immediate inducement to its formation, was the cession of the vast
Northwestern territory to the United States; and that over this territory new States were forming,
to take their places in the band of American republics, while the Gerrafgon possessed no
sufficient power to legislate for their condition, or to secure their progress toward the great ends
of civil liberty and prosperity.[16]

A retrospection, therefore, of the previous history of the Confederacy, while it revealfiéo us t
public appreciation of the national wants and the national failures, displays the general purposes
contemplated by the States when they undertook effectually to provide for "the exigencies of the
Union." But what the nature of the proposed changesavas,tand in what mode they were to

be reached, was, as we have seen, left undetermined by the constituent States when they
assembled the Convention; and we are now, therefore, brought to the third preliminary fact,
necessary to be regarded in our futumguiries, namely, the condition of the actual powers of

that assembly.

The Confederation has already been described as a league, or federal alliance between
independent and sovereign States, for certain purposes of mutual aid. So far as it could properly
be called a government, it was a government for the States in their corporate capacities, with no
power to reach individuals; so that, if its requirements were disregarded, compulsion could only



be directed if against anybody against the delinquent membdrtibe association, the State
itself.

At the time when the Convention was assembled, the general purpose entertained throughout the
Union appears to have been, by a revision and amendment of the Articles of Confederation, to
give to the Congress power owaartain subjects, of which that instrument did not admit of its
taking cognizance, and to add such provisions as would[17] render its power efficient. But it was
not at all understood by the country at large, that, while the nominal powers of the Cdidedera
might be increased at the pleasure of the States, those powers could not be made effectual
without a change in the principle of the government. Hence, the idea of abolishing the
Confederation, and of erecting in its place a government of a totdhyetit character, was not
entertained by the States, or, if entertained at all, was not expressed in the public acts of the
States by which the Convention was called. This idea, however, was perhaps not necessarily
excluded by the terms employed by thet&tan the instruction of their delegates: and we may
therefore expect to find the members of that assembly, in construing or defining the powers
conferred upon it, taking a broader or narrower view of those powers, according to the character
of their ownminds, the nature of their previous public experience, and the real or supposed
interests of their particular States.

Many of the persons who had been clothed with this somewhat vague and indeterminate
authority to "revise" the existing federal system, eamédgree upon and propose such
amendments and further provisions as might effectually provide for the "exigencies of the
Union," were statesmen who had passed the active period of their previous lives in vain
endeavors to secure efficient action for tbevprs possessed by the Congress, both under the
revolutionary government and under the Confederation.[18] They were selected by their States
on account of this very experience, and in order that their counsels might be made available to
the countnyj4] They saw that the mere grant of further powers, or the mere consent that the
Congress should have jurisdiction over certain new subjects, would be of no avail while the
government continued to rest upon the vicious principle of a naked federal league, leaving the
guestion constantly to recur, whether the compact was not virtually dissolved by the refusal of
individual States to discharge their federal obligations. Thessons, consequently, came to the
Convention feeling strongly the necessity for a radical change in the principles and structure of
the national Union; but feeling also great embarrassment as to the mode in which that change
was to be effected.

On the otler hand, there were other members of the Convention who came with a disposition to
adhere to the more literal meaning of their instructions, and who did not concur in the alleged
necessity for a radical change of the principle of the government. Featribelpower and
consequence of their own States would be diminished by the introduction of numbers as a basis
of representation, they adhered to the system of representation by States, and insisted that
nothing was needed to cure the evils that pressed thfg country, but to enlarge the jurisdiction

of the Congress under that system. They were naturally, therefore, the first [19] to suggest and
the last to surrender the objection, that the Convention had received no authority, either from the
States orrfom the Congress, to do anything more than revise the Articles of Confederation, and
recommend such further powers as might be engrafted upon the present system of the Union.
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That the construction of their powers by the latter class of the members adritien@ion

comported with the mere terms of the acts of the States, and with the general expectation, | have
more than once intimated; but we shall see, as the experiment of framing the new system
proceeded, that the views of the other class were equatBotothat the addition of further

powers to the existing system of the Union would have left it as weak and inefficient as it had
been before; and that what were universally regarded as the "exigencies of thé Wvicti

was but another name for the wsof the Statés could only be provided for by the creation of

a different basis for the government.

Another fact which we are to remember is the presence, in five of the States represented in the
Convention, of large numbers of a distinct race, heldarctindition of slaves. Whatever mode

of constituting a national system might be adopted, if it was to be a representative government,
the existence of these persons must be recognized and provided for in some way. Whatever ratio
of representation might kestablished whether the States were to be represented according to

the numbers of their[20] inhabitants, or according to their wéalttis part of the population of

the slaveholding States presented one of the great difficulties to be encounterechge dfa

their condition was not now, and never had been, one of the powers which those States proposed
to confide to the Union. In no previous form of the confederacy had any State proposed to
surrender its own control over the condition of persons witkilmits, or its power to

determine what persons should share in the political rights of that community; and no State that
now took part in the new effort to amend the present system of the Union proposed to surrender
this control over its own inhabitantsr sought to acquire any control over the condition of

persons within any of the other States.

The deliberations of the Convention were therefore begun with the necessary concession of the
fact, that slavery existed in some of the States, and thatigteree and continuance of that
condition of large masses of its population was a matter exclusively belonging to the authority of
each State in which they were found. Not only was this concession implied in the terms upon
which the States had met for trevision of the national system, but the further concession of the
right to have the slave populations included in the ratio of representation became equally
unavoidable. They must be regarded either as persons or as chattels. If they were persons, and
thebasis of the new government was to be a representation of the inhabitants of the[21] States
according to their numbefs the only mode of representation consistent with republican
government their precise condition, their possession or want of politigats, could not

affect the propriety of including them in some form in the census, unless the basis of the
government should be composed exclusively of those inhabitants of the States who were
acknowledged by the laws of the States as free. The largeensimitthe slaves in some of the
States would have made a government so constructed entirely unequal in its operation, and
would have placed those States, if they had been willing to edteastthey never could have

beengd in a position of inferiority whgh their wealth and importance would have rendered
unjustifiable. On the other hand, if the wealth of the States was to be the measure of their
representation in the new government, the slaves must be included in that wealth, or they must be
treated simplyas persons. The slaves might or might not be persons, in the view of the law,
where they were found; but they were certainly in one sense property under that law, and as such
they were a very important part of the wealth of the State. The Confederaliairdedy been

obliged to regard them, in considering a rule by which the States should contribute to the



national expenses. They had found it to be just, that a State should be required to include its
slaves among its population, in a certain ratio, wihems called upon to sustain the national
burdens in proportion to its numbers; and they had recommended[22] the adoption of this
fundamental rule as an amendment of the federal Ar{i§lesither in one capacity, therefore, or

in the other, or in botB, either as persons or as property, or as Bothe Union had already

found it to be necessary to consider the slaves. In framing the new Union, it was equally
necessy, as soon as the equality of representation by States should give place to a proportional
and unequal representation, to regard these inhabitants in one or the other capacity, or in both
capacities, or to leave the States in which they were found, avtii¢b their position was a

matter of grave importance, out of the Union.

This difficulty should be rightly appreciated and fairly stated by the historian who attempts to
describe its adjustment, and it should be carefully regarded by the reader. \daéibrefimay
arise upon the facts that we have to considemat should be the judgment of an enlightened
benevolence upon the whole matter of slavery, as it was dealt with or affected by the
Constitution of the United Statésmay perhaps find an appropegtlace in some future
discussion.

Here, however, the reader must approach the threshold of the subject with the expectation of
finding it surrounded by many and complex relations. History should undoubtedly concern itself
[23] with the interests of man.uBit is bound, as it makes up the record of events which involve

the destinies and welfare of different races, to look at the aggregate of human happiness. It is not
to rest, for its final conclusions, in seeming or in real inconsistencies; in realaeapponflicts
between opposite principles; or in the mere letter of those adjustments by which such conflicts
have been avoided, or reconciled, or acknowledged. It is to arrive at results. It is to draw the wide
deduction which will show whether humarntuma has lost or gained by the conditions and forms

of national existence which it undertakes to describe. As the question should always be, in such
inquiries, whether any different and better result was attainable under all the circumstances of the
cased a question to which a calm and dispassionate examination will generally find an

answerg the amount of positive good that has been gained for all, or of positive evil that has
been averted from all, is the true justification of existing institutions.

The Cavention, when fully organized, embraced a representation from all the States, with the
single exception of Rhode Island.

Connecticut, which had steadily opposed the measure of a Convijtecame into it at a late
period, and did not send a delegation until a fortnight after the time appointed for its §8ssion.
It had alwag been the inclination of that State to retain in her [24] own hands the regulation of
commerce; she had taxed imports from some of her neighbors, and this advantage, as it was
considered, had made her reluctant to enlarge the powers of the Union. ldatidelappeared

on the 28th of May.

That of New Hampshire was not appointed until the latter part of[8lia@d did not appear
until the 23d of July9]
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Rhode Island, small in territory and in numbers, but favorably situated for the pursuits of
commerce, had strenuously resisted every effort to enlarge the powers of theRverosince

the Declaration of Independence, the people of that State had clung to the opportunity, afforded
by their situation, of taxing the contiguous States, through their consumption of commaodities
brought into its numerous and convenient ports. ligrdbject they had refused their assent to

the revenue system of 1783; and as the failure of that system had prevented an exhibition of
some of the benefits to be derived from uniform fiscal regulations, the local government of
Rhode Island adhered, in8&7, to what they had always regarded as the true interest of their
State. They did, it is true, appoint delegates to the commercial convention at Annapolis, but the
persons appointed did not attend; and when the resolve which sanctioned the Convai@h of
was adopted in Congress, Rhode Island was not represented in that body.

[25]

When the recommendation of the Congress came before the legislature of the State, there
appears to have been a strong party in favor of making an appointment of deletjaes to
Convention. The mercantile part of the population had come to entertain more liberal and far
seeing notions of their true interests; and the views of some of the more intelligent of the farmers
and mechanics had been much modified. But by far therdgaytion of the peopfe wedded to

a system of paper money, which furnished almost their sole currency, and vaguely apprehending
that a new government for the Union would destroy it, seeking the abolition of debts, public and
private, and jealous of allfluence from withoud were in a condition to be ruled by their
demagogues, rather than to be enlightened and aided by their statesmen. In May, the legislature
rejected a proposition to appoint delegates to the Federal Convention; and in June, although the
upper house, or Governor and Council, embraced the measure, it was again negatived in the
House of Assembly by a large majority. The minority then formed an organization, which never
lost sight of the national relations of the State, and which finally sdeckin bringing her into

the Union under the new Constitution, in 1790.

Immediately after the first rejection of the proposal to unite with the other States in reforming the
Confederation, a body of commercial persons in Providence addressed a legeComvention,
expressing the opinion that full power for the regulation[26] of the commerce of the United
States, both foreign and domestic, ought to be vested in the national council, and that effectual
arrangements should also be made for giving opmeradi the existing powers of Congress in

their requisitions for national purposes. Their object in this communication was to prevent an
impression among the other States, unfavorable to the commercial interests of Rhode Island,
from growing out of the ciremstance of their being unrepresented in the Convention. Expressing
the hope that the result of its deliberations would be to "strengthen the Union, promote the
commerce, increase the power, and establish the credit of the United States," they pledged thei
influence and best exertions to secure the adoption of that result by the State of Rhode Island.
The signers of this letter formed the nucleus of that party which afterwards fulfilled the pledge
thus given to the Convention.

The absence of Rhode Island dot occasion a serious embarrassment. The resolve of Congress
recommending the Convention did not expressly require the presence of all the States; and the
commissions given by each of the States which adopted the recommendation clearly implied that



thar delegates were to meet and act with the delegations of such other States as might see fit to
be represented. The communication of the minority party in Rhode Island was received and read,
and the interests of that State were attended to throughoutbiteegings.[27]

We are now carefully to observe the position of the States when thus assembled in Convention.
Their meeting was purely voluntary; they met as equals; and they were sovereign political
communities, whom no power could rightfully coerce iatohange of their condition, and with
whom such a change must be the result of their own free and intelligent choice, governed by no
other than the force of circumstances. That they were independent of foreign control was
ascertained by the Declarationloflependence, by the war, and by the Treaty of Peace. That
they were independent of each other, except so far as they had made certain mutual stipulations
in the Articles of Confederation, was the necessary result of the events which had made the
people ofeach State its rightful and exclusive sovereigns. We must recur, therefore, to the
Articles of Confederation for the purpose of determining the nature of the position in which the
States now stood.

When the States, in 1781, entered into the confederaaya$tablished, they reserved their
freedom, sovereignty, and independence, and every jurisdiction, power, and right not expressly
delegated to the United States. By the provisions of the federal compact, these separate and
sovereign communities committéala general council the management of certain interests
common to them all; in that council they were represented equally, each State having one vote;
but as neither the powers conferred upon that body, nor the restraints[28] imposed by the States
upon tremselves, were to be enforced by any agreed sanctions, the parties to the compact were
left to a voluntary performance of their stipulations. Still, there were certain powers which the
States agreed should be exercised by the United States in Congreddexssand certain duties
towards the confederacy which they agreed to discharge; and therefore, so far as authority and
jurisdiction had been conferred upon the United States, so far they had been surrendered by the
States. The peculiarity of the case whasat the powers surrendered were ineffectual for the want

of appropriate means of coercion.

These powers the States did not propose to recall. The Union was unbroken, though feeble, and
trembling on the verge of dissolution. The purpose of all waseaagtinen and secure its powers,

to add somewhat to their number, and to render the whole efficient and operative by providing
some form of direct and compulsory authority. For this end, as members of an existing
confederacy, in possession of all the powsspreviously delegated to the Union, the States

had assembled upon the same equality, and under the same form of representation, with which
they had always acted in the Congress.

As the States had conferred certain powers upon the Confederation, segwedly competent

to them to enlarge and add to those powers. They had formed State governments, and established
written constitutions. But the people of the States, and not their governments, held the supreme,
absolute,[29] and uncontrollable power. Yiad created, and they could modify or destroy;

they could withdraw the powers conferred upon one class of agents, and bestow them upon
another class. What was wanted was the discovery of some mode of proceeding, which, by
involving the consent of the $gagovernments, would avoid the appearance and the reality of



revolution, and make the contemplated changes consist with the American idea of constitutional
action.

Here also it seems proper to state the reasons why the process of framing the Constioition
important as to demand a careful exhibition of the proceedings of those to whom this great
undertaking was intrusted.

The Convention had confessedly no power to enact or establish anything. It was a representative
body, clothed with authority to agreipon a system of government to be recommended to the
adoption of their constituents. The constituents were twelve of the thirteen States of the
confederacy, each having an equal voice and vote in the proceedings; but neither the assent nor
the dissent o& State, in the Convention, to the whole system, or to any part of it, bound the
people of that State to receive or to reject it when it should come before them. Still, the results of
the various determinations of a majority of the States in this boelygutposes of particular
provisions which those results clearly disclose; the relations which they evince between the
different parts of the systeé are all of[30] the utmost importance in determining the sense in
which the whole ultimately came before #acting authority for approval or rejection. If, for
example, a majority of the States came to a very early determination that the principle of the
government should no longer be that of an exclusive representation of States, but should include
a represetation of the people of the different States in some fair and equitable ratio; if they
adhered to this throughout their deliberations, and adjusted everything with reference to it; and if,
when they finally provided for a mode of establishing the nevesysthey submitted it directly

to the people of each State to declare whether they would be so représérigeshanifest that

these results of their action have much to do with the inquiry, What is the true nature of the
present government of the Unit8tates?

Every student of the proceedings and discussions in the national Convention should, however, be
careful not to extend this principle of general interpretation to the views, opinions, or arguments
expressed or employed by individuals in that assenlble line of argument or illustration

adopted by different members may be more or less important, as tending to explain the scope or
purpose of a particular decision arrived at by a vote of the Convention; and occasionally, as will
be seen in reference the arrangements which were finally entered into as mutual concessions

or compromises between different interests, the discussions will be found to[31] be of great
significance and importance. But it is, after all, to the results themselves, and tmtiEes

involved in the various decisions of the Convention, as indicated by the votes taken, that we are
to look for the landmarks that are to guide our inquiries into the fundamental changes,
improvements, and additions proposed by the Conventioretoaimntry, and afterwards adopted

by the people of the States.

[32]

CHAPTER II.



Construction of a Legislative Pow@&rBasis of Representation, and Rule of SuffrAgeowers
of Legislation.

The Convention having been organized, Governor Randolph of Vifgijisubmitted a series
of resolutions, embracing the principal changes that ought to be proposed in the structure of the
federal system.

Mr. Charles Pinckney ofdith Carolina also submitted a plan of government, which, with
Governor Randolph's resolutions, was referred to a committee of the whole. It is not necessary
here to state the details of these several systems; for although that introduced by Randelph gave
direction to the deliberations of the committee, the results arrived at were in some respects
materially different.

The first distinct departure that was made from the principles of the Confederation was involved
in one of the propositions brought fornddry Governor Randolph, "that a National government
ought to be established, consisting of a supreme legislative, executive, and judiciary"; and as this
proposition was [33] affirmed in the committee by a vote of six States, it is important to
understandhe sense in which it was understood by ttgfhj.

Most of the framers of the Constitution seem to have considered that a compact between
sovereign States, which ted for its efficacy on the good faith of the parties, and had no other
compulsory operation than a resort to arms against a delinquent member, was a "federal”
government. This was the principle of the Confederation. At this early stage of their

deliberatons, the idea which was intended by those who favored a change of that principle, when
they spoke of a "national" government, was one that would be a supreme power with respect to
certain national objects committed to it, and that would have some kinceof compulsory

action upon individuals. This distinction was understood by all to be real and important. It led
directly to the question of the powers of the Convention, and formed the early line of division
between those who desired to adhere to th&tiegi system, and those who aimed at a radical
change. The former admitted the necessity for a more effective government, and supposed that
the Confederation could be made so by distributing its powers into the three great departments of
a legislative, exeutive, and judiciary; but they did not suggest any [34] mode by which those
powers could be made supreme over the authority of the separate States. The latter contended,
that there could be no such thing as government unless it were a supreme powait, fuedet

could be but one supreme power over the same subjects in the same community; that supreme
power could not from the nature of things act on the States collectively, in the usual and peaceful
mode in which the operations of government ought toooelected, but that it must be able to

reach individuals; and that, as the Confederation could not operate in this way, the distribution of
its powers into distinct departments would be no improvement upon the present condition of
things.

But when the distiction between a national and a federal government had been so far developed,
the subject was still left in a great degree vague and indeterminate. What was to mark this
distinction as real, and give it practical effect? By what means was the governimehtywas

now, as all admitted, a mere federal league between sovereign States, to become, in any just
sense, national? The idea of a nation implies the existence of a people united in their political
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rights, and possessed of the same political interestatidnal government must be one that
exercises the political rights, and protects the political interests, of such a people. But, hitherto,
the people of the United States had been divided into distinct sovereignties; and although by the
Articles of Confeleration some portion of the sovereign power of each of the separate States
had[35] been vested in a general government, that government had been found inefficient, and
incapable of resisting the great power that had been reserved to the respectivarttatas,
constantly exerted by them. The difficulty was, that the constituent parties to the federal union
were themselves political governments and sovereigns; the people of the States had no direct
representation, and no direct suffrage, in the genegadlature; and as in a republican

government the representation and the suffrage must determine its character, it became obvious
that, in order to establish a national government that would embrace the political rights and
interests of the people inhalitj the States, the basis of representation and the rule of suffrage
must be changed.

It being assumed that the new government was to be divided into the three departments of the
legislative, executive, and judiciary, several questions at once presemtexstves with regard

to the constitution of the national legislature. Was it to consist of one or of two houses? and if the
latter, what was to be the representation and the rule of suffrage in each?

The resolutions of Governor Randolph raised the queatida the rule of suffrage, before the
committee had determined on the division of the legislative power into two branches. One of his
propositions was, "That the rights of suffrage in the national legislature ought to be proportioned
to the quotas of conbution, or to the number of free inhabitants, as the one or the other rule
may seem[36] best in different cases.” This was no sooner propounded, than a difficulty was
suggested by the deputies of the State of Delaware, which threatened to impedeetectidiol

of the Convention. They declared that they felt restrained by their commissions from assenting to
any change of the rule of suffrage, and announced their determination to retire from the
Convention if such a change were adopted. The firmnessdaindss of Madison and

Gouverneur Morris surmounted this obstacle. They declared that the proposed change was
absolutely essential to the formation of a national government; but they consented to postpone
the question, having ascertained that it would §ria¢ carried12]

The committee thereupon immediately determined that the national legislature should consist of
two branche§l3] and proceeded to consider the mode of representation and suffrage in both. As
the discussions proceeded, the members became divided into two parties upon the general
subject; the one was for apular basis and a proportionate representation in both branches; the
other was in favor of an equal representation by States in both. The first issue between them was
made upon the House, or what was termed the first branch of the legislature. Ondige d@ne

was urged, that to give the election of this branch to the people of the States would make the new
government too democratic; [37] that the people were unsafe depositaries of such a power, not
because they wanted virtue, but because they were bialle misled; and that the State

legislatures would be more likely to appoint suitable persons. On the other hand, it was admitted
that an election of the more numerous branch of the national legislature by the people would
introduce a true democraticipeiple into the government, and this, it was said, was necessary. It
was urged that this branch of the legislature ought to know and sympathize with every part of the
community, and ought therefore to be taken, not only from different parts of the cgjwibli
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also from different districts of the larger members of it. The broadest possible basis, it was said,
ought to be given to the new system; and as that system was to be republican, a direct
representation of the people was indispensable. To incileaseetight of the State legislatures,

by making them electors of the national legislature, would only perpetuate some of the worst
evils of the Confederation.

A decided majority of the States sustained the election of the first branch of the national
legislature by the peoplie4] Great efforts were, however, subsequently made to change this
decision; and the discussion which ensued on a motion that this branath Isb@lécted by the

State legislatures, throws much light upon the nature of the government [38] which the friends of
an election by the people were aiming to establish. From that discussion it appears that the idea
was already entertained of forming a gavment that should have a vigorous authority derived
directly from the people of the Stai@spne that should possess both the force and the sense of
the people at large. For the formation of such a government one of two courses was necessary:
either to ablish the State governments altogether; or to leave them in existence, and to regard
the people of each State as competent to withdraw from their local governments such portions of
their political power as they might see fit to bestow upon a nationalyoesit. The latter plan

was undoubtedly a novelty in political science; for no system of government had yet been
constructed in which the individual stood in the relation of subject to two distinct sovereignties,
each possessed of a distinct sphere, artd ®gareme in its own sphere. But if the American
doctrine were true, that all supreme power resides originally in the people, and that all
governments are constituted by them as the agents and depositaries of that power, there could be
no incompatibility n such a system. The people who had deposited with a State government the
sovereign power of their community, could withdraw it at their pleasure; and as they could
withdraw the whole, they could withdraw a part of it. If a part only were withdrawn, teerrat

the supreme power in relation to particular objects were to be taken from the State governments,
and vested[39] in another class of agents, leaving the authority of the former undiminished
except as to those particular objects, the individual nuglet a double allegiance, but there

could be no confusion of his duties, provided the powers withdrawn and revested were clearly
defined.

The advocates of a national government, besides and beyond the intrusting of a particular
jurisdiction to that governent, wished to make it certain that its legislative power, in each act of
legislation, should rest on the direct authority of the people. For this purpose they desired to
avoid all agency of the State governments in the appointment of the members d¢ibted na
legislature. They held this to be necessary for two reasons. In the first place, they said that in a
national government the people must be represented; and that in a republican system the real
constituent should act directly, and without any intedmate agency, in the appointment of the
representative. In the second place, they deduced from the objects of a national government the
necessity for excluding the agency of the State governments in the appointment of those who
were to exercise its legaive power. Those objects, they contended, were not fully stated by
their opponents. The latter generally regarded the objects of the Union as confined to defence
against foreign danger and internal disorder; the power to make binding treaties with foreig
countries; the regulation of commerce, and the power to derive[40] revenues théi&fdime
former insisted that another great object must be, to provide effectually for the security of
private rights, and the steady dispensation of justice. Mr. Madison declared that republican
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liberty could not long exist under the abuses of it which had been practised in some of the States,
where the uncontrollable powef a majority had enabled debtors to elude their creditors, the
holders of one species of property to oppress the holders of another species, and where paper
money had become a stupendous fraud. These evils had made it manifest that the power of the
Stategovernments, even in relation to some matters of internal legislation, must be to some
extent restrained; and in order effectually to restrain it, the national government must, in the
construction of its departments, as well as in its powers, be delrestlydfrom the peopl¢l6]

These views again prevailed as to the first branch, and Mr. Pinckney's proposition for electing
that branch by the State legislatuvess negatived by a vote of three States in the affirmative,
and eight in the negatiJjé~7]

But as soon as the impracticability of abolishing the State governmaatseen and admittéd,

and it was at once both seen and admitted by some [41] of the strongest advocates for a national
governmenf it became apparent to a large part of the assembly, that to exclude those
governments from all agency in the election ofhblmtanches of the national legislature would be
inexpedient. It would obviously have been theoretically correct to have given the election of both
the Senate and the House to the people of the States, especially when it was intended to adhere to
the princple of a proportionate representation of the people of the States in both bifd&¢hes.

But the necessity for providing some means by which the States, as Bigtégjefend

themselves against encroachments of the national government, made it apparent that they must
become, in the election, a constituent part of the system. No mode of doing this presented itself,
except to give the State legislatures the appointrokthe less numerous branch of the national
legislatured a provision which was finally adopted in the committee by the unanimous vote of

the State§l9]

The resilts thus reached had settled for the present the very important fact, that the people of the
States were to be represented in both branches of the legislature; that for the one they were to
elect their representatives directly, and for the other they twdye elected by the legislature of

the State.

But when it had been ascertained by whom the members of the two branches were to be elected,
[42] there remained to be determined the decisive question, which was to mark still more
effectively the distinctio between a purely national and a purely federal government, namely,

the rule of suffrage, or the ratio of representation in the national legislature.

The rule of suffrage adopted in the first Continental Congress was, as we have seen, the result of
necessy; for it was impossible to ascertain the relative importance of each Colony; and,
moreover, that Congress was in fact an assembly of committees of the different Colonies, called
together to deliberate in what mode they could aid each other in obtairgaigess of their

several grievances from Parliament and the Crown. But while, from the necessity of the case,
they assigned to each Colony one vote in the Congress, they looked forward to the time when the
relative wealth or population of the Coloniesshregulate their suffrage in any future system of
continental legislatiofi20] The character of the government formed by the Articles of
Confederation had operalttéo postpone the arrival of this period; because it was in the very

nature of that system that each State should have an equal voice with every other. This system
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was the result of the formation of the State governments, each of which had become tite prese
depositary of the political powers of an independent people.

But if this system were to be changgdf the [43] people of the States were to be represented in
each branch of the national legislatdresome ratio of representation must be adopted, or the
idea of connecting them as a nation with the government that was to be instituted must be
abandoned. It was obviously for the interest of the larger States, such as Virginia, Pennsylvania,
and Massachusetfsthen the three leading States in point of popoiied to have a

proportionate representation of their whole inhabitants, without reference to age, sex, or
condition. On the other hand, it was for the interest of the smaller States to insist on an equality
of votes in the national legislature, or at te@s the adoption of a ratio that would exclude some
portions of the population of the great States. Some of the lesser States were exceedingly
strenuous in their efforts to accomplish these objects, and more than once, in the course of the
proceedings, ddared their purpose to form a union on no other basis.

In this posture of things the alternatives were, either to form no union at all, or only to form one
between the large States willing to unite on the basis of proportionate representation; or to
abolish the State governments, and throw the whole into one mass; or to leave the distinctions
and boundaries between the different States, and adopt some equitable ratio of suffrage, as
between the people of the several States, in the national legislatutatt€heourse was

adopted in the committee, as to the first branch, by a vote of seven States in the[44] affirmative,
against three in the negative, one being divi@dd.

The question was then to be determined, by what ratio the representation of the different States
should be regulated; and here again any one of several expedients might be adopted. The basis of
representation might be made to consist of the whaheber of voters, or those on whom the

States had conferred the elective franchise; or it might be confined to the white inhabitants,
excluding all other races; or it might include all the free inhabitants of every race, excluding only
the slaves; or it ght embrace the whole population of each State. Some examination of each of
these plans will illustrate the difficulties which had to be encountered.

To have adopted the number of legal voters of the States as the ratio of representation in the
national egislature would have been to adopt a system in which there were great existing
inequalities. The elective franchise had been conferred in the different States upon very different
principles; it was very broad in some of the States, and much narrowéems,adccording to

their peculiar policy and manners. These inequalities could scarcely have been removed; for the
right of suffrage in some of the States was more or less connected with their systems of descent
and distribution of property, and those gyst could not readily be changed, so [45] as to adapt
the condition of society to the new interest of representation and influence in the general
government. This plan was, therefore, out of the question.

It was nearly as impracticable, also, to confirebbasis of representation to the white inhabitants

of the States. Some of the St&tesich as Massachusetts, Connecticut, Rhode Island, New York,
and Pennsylvania, in which slavery was already, or was ultimately to become, extinct, and
Maryland, North Caraha, and Virginia, where slavery was likely to ren@ainad large numbers

of free blacks. These inhabitants, who were regarded as citizens in some of the States, but not in
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others, were in all a part of their populations, contributing to swell the aggfgatenumbers

and wealth of the State, and thus to raise it in the scale of relative rank. Their personal
consequence, or social rank, was a thing too remote for special inquiry. A State that contained
five or ten thousand of these inhabitants might w&yl, that, although of a distinct race, they
formed an aggregate portion of its free population, too large to be omitted without opening the
door to inquiries into the condition and importance of other classes of its free inhabitants. This
was the situatio of all the Northern States except New Hampshire, as well as of all the Middle
and Southern States; and it was especially true of Virginia, which had nearly twice as many free
colored persons as any other State in the Union.

It was equally impracticabl®tform a national[46] government in which the basis of

representation should be confined to the free inhabitants of the States. The five States of
Maryland, Virginia, North Carolina, South Carolina, and Georgia, including their slaves, were
found by the fist census, taken three years after the formation of the Constitution, to contain a
fraction less than one half of the whole population of the Ufi@hin threeof those States the

slaves were a little less than half, and in two of them they were more than half, as numerous as
the whited23] There was no good reason, tiered except the theoretical one that a slave can
have no actual voice in government, and consequently does not need to be repdesdrted,

class of States containing nearly half of the whole population of the confederacy should consent
to exclude suchkarge masses of their populations from the basis of representation, and thereby
give to the free inhabitants of each of the other eight States a relatively larger share of legislative
power than would fall to the free inhabitants of the States thus situldie objection arising

from the political and social condition of the slaves would have had great weight, and indeed
ought to have been decisive of the question, if the object had been to efface the boundaries of the
States, and to form a purely consalied republic. But this purpose, if ever entertained at all,

[47] could not be followed by the framers of the Constitution. They found it indispensable to
leave the States still in possession of their distinct political organizations, and of all the
soverégnty not necessary to be conferred on the central power, which they were endeavoring to
create by bringing the free people of these several communities into some national relations with
each other. It became necessary, therefore, to regard the peatibhcendition of each of the

States, and to construct a system of representation that would place the free inhabitants of each
distinct State upon as near a footing of political equality with the free inhabitants of the other
States as might, under sudlcamstances, be practicable. This could only be done by treating

the slaves as an integral part of the population of the States in which they were found, and by
assuming the population of the States as the true basis of their relative representation.

It was upon this idea of treating the slaves as inhabitants, and not as chattels, or property, that the
original decision was made in the committee of the whole, by which it was at first determined to
include then{24] Having decided that there ought to be an equitable ratio of representation, the
committee [48] went on to declare that the basis of representation ought to include the whole
number of white and other fretizens and inhabitants, of every age, sex, and condition,

including those bound to servitude for a term of years; and they then added to the population thus
described three fifths of all other persons not comprehended in that description, except Indians
not paying taxes. The proportion of three fifths was borrowed from a rule which had obtained the
sanction of nine States in Congress, in the year 1783, when it was proposed to change the basis
of contribution by the States to the expenses of the Uniom froperty to populatiof25] At
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that time, the slaveholding States had consented that three fifths of their slaves should be counted
in the census which was txfihe amount of their contributions; and they now asked that, in the
apportionment of representatives, these persons might still be regarded as inhabitants of the
State, in the same ratio. The rule was adopted in the committee, with the dissent of only two
States, New Jersey and Delaware; but on the original question of substituting an equitable ratio

of representation for the equality of suffrage that prevailed under the Confederation, New York
united with New Jersey and Delaware in the opposition, angbtieeof Maryland was divided.

The next step was to settle the rule of suffrage in the Senate; and although it was earnestly
contended [49] that the smaller States would never agree to any other principle than an equality
of votes in that bodj26] it was determined in the committee, by a vote of six States against five,
that the ratio of representation should be the same as in the first i2&hch.

Thus it appears that originally a majority of the States were in favor of a numerical
representation in both branches. The three States of Virginia, Pennsylvania, and Massachusett
the leading States in population, and with them North Carolina, South Carolina, and Georgia,
found it at present for their interest to adopt this basis for both houses of the national legislature.
It was a consequence of the principle of numerical sgmtation, that the slaves should be
included; and it does not appear that at this time any delegate from a Northern State interposed
any objection, except Mr. Gerry of Massachusetts, who regarded the slaves as "property,” and
said that the cattle and hessof the North might as well be included. But the State which he
represented was at this time pressing for the rights of population, and for a system in which
population should have its due influence; and her vote, as well as that of Pennsylvania, was
acordingly given for the principle which involved an admission of the slaves into the basis of
representation, and for the proportion which the slave States were willing to take.

[50] These transactions in the committee of the whole are quite importanisbebay show

that the original line of division between the States, on the subject of representation, was drawn
between the States having the preponderance of population and the States that were the smallest
in point of numbers. When, and under what aimstances, this line of division changed, what
combinations a nearer view of all the consequences of numerical representation may have
brought about, and how the conflicting interests were finally reconciled, will be seen hereafter.
What we are here to reabis the declaration of the important principle, that the legislative

branch of the government was to be one in which the free people of the States were to be
represented, and to be represented according to the numbers of the inhabitants which their
respetive States contained, counting those held in servitude in a certain ratio only.

The general principles on which the powers of the national legislature were to be regulated, were
declared with a great degree of unanimity. That it ought to be investedlixtitle legislative

powers belonging to the Congress of the Confederation was conceded by all. This was followed
by the nearly unanimous declaration of a principle, which was intended as a general description
of a class of powers that would require sulbsgy enumeration, namely, that the legislative

power ought to embrace all cases to which the State legislatures were incompetent, or in which
the harmony of the United[51] States would be interrupted by the exercise of State legislation.
But the committe@lso went much farther, and without discussion or dissent declared that there
ought also to be a power to negative all laws passed by the several States contravening, in the
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opinion of the national legislature, the Articles of Union, or any treaties maté¥ the authority
of the Union[28]

The somewhat crude idea of making a negative on State legislation a legislative power of the
national government, shows thaetadmirable discovery had not yet been made of exercising

such a control through the judicial department. Without such a control lodged somewhere, the
national prerogatives could not be defended, however extensive they might be in theory. There
had beenas Mr. Madison well remarked, a constant tendency in the States to encroach on the
federal authority, to violate national treaties, to infringe the rights and interests of each other, and
to oppress the weaker party within their respective jurisdictioms.ekpedient that seemed at

first to be the proper remedy, and, as was then supposed, the only one that could be employed as
a substitute for force, was to give the general government a power similar to that which had been
exercised over the legislation thfe Colonies by the crown of England, before the Revolution;

and there were some important members of the Convention who at this time thought that this
[52] power ought to be univers@9] They considered it impracticable to draw a line between

the cases proper and improper for the exercise of such a negative, and they argued from the
correctness of the principle of such a power, that it ought to embrace all cases

But here the complex nature of the government which they were obliged to establish made it
necessary to depart from the theoretical correctness of a general principle. The sovereignty of the
States would be entirely inconsistent with a power in the gégewvernment to control their

whole legislation. As the direct authority of the national legislature was to extend only to certain
objects of national concern, or to such as the States were incompetent to provide for, all the
political powers of the Stagethe surrender of which was not involved in the grant of powers to

the national head, must remain; and if a general superintendence of State legislation were added
to the specific powers to be conferred on the central authority, there would be intnaadihe

supreme power in all cases in which the general government might see fit to exercise its
prerogative. The just and proper sphere of the national government must be the limit of its power
over the legislation of the States. In that sphere it meisubreme, as the power of each State

within its own sphere must also be supreme. Neither of them should encroach upon the
prerogatives [53] of the other; and while it was undoubtedly necessary to arm the national
government with some power to defend ftsgjainst such encroachments on the part of the

States, there could be no real necessity for making this power extend beyond the exigencies of
the case. Those exigencies would be determined by the objects that might be committed to the
legislation of the entral authority; and if a mode could be devised, by which the States could be
restrained from interfering with or interrupting the just exercise of that authority, all that was
required would be accomplishg2D]

But to do this by means of a negative that was to be classed among the legislative powers of the
new government, was to commit the subject of a supposed conflict between the rights and
powers of the Stat@nd the national governments to an unfit arbitration. Such a question is of a
judicial nature, and belongs properly to a department that has no direct interest in maintaining or
enlarging the prerogatives of the government whose powers are involved in it.

But the framers of the Constitution had come fresh from the inconveniences and injustice that
had resulted from the unrestrained legislative powers of the States. Some of them believed it,
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therefore, to be necessary to make the authority of the Unitesk $ttamount over the

authority of each separate State; and a negative upon State legislation, to [54] be exercised by the
legislative branch of the national government, seemed to be the readiest way of accomplishing
the object. Some of the suggestionshaf mode in which this power was to operate strike us, at

the present day, as singularly strange. No less a person than Mr. Madison, in answer to the
objections arising from the practical difficulties in subjecting all the legislation of all the States

to the revision of a central power, thought at this time that something in the nature of a
commission might be issued into each State, in order to give a temporary assent to laws of urgent
necessity. He suggested also that the negative might be lodgedSertaie, in order to dispense

with constant sessions of the more numerous branch.

But the radical objection to any plan of a negative on State legislation, as a legislative power of
the general government, was, that it would not in fact dispense witheh# tarce against a

State in the last resort. If, after the exercise of the power, the State whose obnoxious law had
been prohibited should see fit to persist in its course, force must be resorted to as the only
ultimate remedy. How different, how wiseasthe expedient subsequently devised, when the
appropriate office of the judicial power was discerfea power that waits calmly until the

clashing authorities of the State and the nation have led to a conflict of right or duty in some
individual case, ashthen peacefully adjudicates, in a case of private interest, the great question,
with which of the two governments resides the power of[55] prescribing the paramount rule of
conduct for the citizen! Disobedience on the part of the State may, it isttide|lew after

such an adjudication, and against an open array of force on the one side nothing but force
remains to be employed on the other. But the great preventive of this dread necessity is found in
the fact, that there has been an adjudicatioa tsjpunal that commands the confidence of all,

and in the moral influence of judicial determinations over a people accustomed to submit not
only their interests, but their feelings even, to the arbitrament of juridical discussion and
decision.

TABLE

EXHIBITING THE POPULATIONS OF THE THIRTEEN STATES, ACCORDING TO THE
CENSUS OF 1790.

N. B.0 In this abstract Maine is not included in Massachusetts, nor Kentucky and Tennessee in
the States from which they were severed.

Free

Whites. Slaves. Total.
Colored.
New Hampshire, 141,111 630 158 141,899
Massachusetts, 373,254 5,463 - 378,717
Rhode Island, 64,689 3,469 952 69,110
Connecticut, 232,581 2,801 2,759 238,141

New York, 314,142 4,654 21,324 340,120



New Jersey, 169,954 2,762 11,423 184,139

Pennsylvaia, 424,099 6,537 3,737 434,373
Delaware, 46,310 3,899 8,887 59,096
Maryland, 208,649 8,043 103,036 319,728
Virginia, 442,115 12,765 293,427 748,307
North Carolina, 288,204 4,975 100,572 393,751
South Carolina, 140,178 1,801 107,094 249,073
Georgia, 52,886 398 29,264 82,548
Aggregate, 2,898,172 58,197 682,633 3,639,002

Total population of the eight States in 1790, in which slavery had been or has since been
abolished, 1,845,595.

Total population of the five States in 1790, in which slavery existed still exists, 1,793,407.

[56]

CHAPTER III.

Construction of the Executive and the Judiciary.

The construction of a national executive, although not surrounded by so many inherent practical
difficulties as the formation of the legislative departmerats likely to give rise to a great many
opposite theories. The questions, of how many persons the executive ought to consist, in what
mode the appointment should be made, and what were to be its relations to the legislative power,
were attended with grediversities of opinion.

The question whether the executive should consist of one, or of more than one person, was likely
to be influenced by the nature of the powers to be conferred upon the office. Foreseeing that it
must necessarily be an office of grpatver, some of the members of the Convention thought

that a single executive would approach too nearly to the model of the British government. These
persons considered that the great requisites for an executive departrigemt despatch, and
responsibiliyd could be found in three persons as well as in one. Those, on the other hand, who
favored the plan of a single magistrate, maintained that the prerogatives[57] of the British
monarchy would not necessarily furnish the model for the executive powertiaanuhity in the
executive would be the best safeguard against tyranny.

But this point connected itself with the question, whether the executive should be surrounded by
a council, and the latter proposition again involved the consideration of the pegatgm of the
executive to the legislative power. That a negative of some kind upon the acts of the legislature
was essential to the independence of the executive, was a truth in political science not likely to
escape the attention of many of the membéthe Convention. Whether it should be a qualified



or an absolute negative was the real, and almost the sole question; for although there were some
who held the opinion that no such power ought to be given, it was evident from the first that its
necessit was well understood by the larger part of the assembly. In the first discussion of this
subject, the negative was generally regarded as a means of defence against encroachments of the
legislature on the rights and powers of the other departments. #uppesed that, although the
boundaries of the legislative authority might be marked out in the Constitution, the executive
would need some check against unconstitutional interference with its own prerogatives; and that,
as the judicial department might beposed to the same dangers, the power of resisting these

also could be best exercised by the executive. But an absolute negative for any purpose was
favored[58] by only a very few of the members, and the proposition first adopted was to give the
executivealone a revisionary check upon legislation, which should not be absolute if it were
afterwards overruled by two thirds of each branch of the legislgte.

But inasmuch as this provision would leave the precise purposes of the check undetermined, and
in order, as it would seem, to subject the whole of the legislative acts to revision and control by
the executive, some of the members desired that the judiciaaygarvenient number of the

judges, might be added to the executive as a council of revision. Among these persons were Mr.
Madison and Mr. Wilson. The former expressed a very decided opinion, that, whether the object
of a revisionary power was to restraime encroachments of the legislature on the other
departments, or on the rights of the people at large, or to prevent the passage of laws unwise in
principle or incorrect in form, there would be great utility in annexing the wisdom and weight of
the judicary to the executive. But this proposition was rejected by a large majority of the States,
and the power was left by the committee as it had been settled by their former decision. These
proceedings, however, do not furnish any decisive evidence of the aatt purpose of the
revisionary check.

But before this feature of the Constitution had [59] been settled by the committee, they had
determined on a mode in which the executive should be appointed. It is singular that the idea of
an election of the exeaue by the people, either mediately or immediately, found so little favor

at first, that on its first introduction it received the votes of but two States. Since the executive
was to be the agent of the legislative will, it was argued by some membattigitt to be

wholly dependent, and ought therefore to be chosen by the legislature. The experience of New
York and of Massachusetts, on the other hé&wdhere the election of the first magistrate by the
people had been successfully practideaind the dangy that the legislature and the candidates
might play into each other's hands, and thus give rise to constant intrigues for the office, were the
arguments employed by others. Upon the introduction of a proposition that the States be divided
into districts,for the election by the people of electors of the executive, two States only recorded
their votes in its favor, and eight States voted agaifi32]tBy the voteof eight States it was

then determined that the executive should be elected by the national legislature for the term of
seven yearf33] and subsequently it wagtkrmined that the executive should be ineligible to a
second term of office, and should be removable on impeachment and conviction of malpractice
or neglect of duty. A single [60] executive was agreed to by a vote of seven States against
three[34] After the mode in which the negative was to be exercised had been settled, an attempt
was made to change the appointment, and vest it in the executives of the Statas.Baposal

was decisively rejectel@5]
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The judiciary was the next department of the proposed plan of government that remained to be
provided. Like the execive, it was a branch of sovereign power unknown to the Confederation.
The most palpable defect of that government, as | have more than once had occasion to observe,
was the entire want of sanction to its laws. It had no judicial system of its own foe dexte

execution against individuals. All its legislation, both in nature and form, prescribed duties to
States. The observance of these duties could only be enforced against the parties on whom they
rested, and this could be done only by military powet.iBwas the peculiar and anomalous

situation of the American Confederacy, that the power to employ force against its delinquent
members had not been expressly delegated to it by the Articles of Union; and that it could not be
implied from the general puoges and provisions of that instrument, without a seeming

infraction of the article by which the States had reserved to themselves every power, jurisdiction,
and right not "expressly" delegated to the United States. If this objection was well [61]

foundedd and it was universally held to be 8oye may well concur in the remark of The

Federalist, that "the United States presented the extraordinary spectacle of a government destitute
even of the shadow of constitutional power to enforce the execution ofritkaos.[36]

The Confederation, too, had found it to be entirely impracticable to rely on the tribunals of the
States for the execution of its laws. Such a rekana confederated government presupposes
that the party guilty of an infraction of the laws or ordinances of the confederacy will try,
condemn, and punish itself. The whole history of our Confederation evinces the futility of laws
requiring the obediena#f States, and proceeding upon the expectation that they will enforce that
obedience upon themselves.

The necessity for a judicial department in the general government was, therefore, one of the most
prominent of those "exigencies of the Union," for whiclas the object of the present

undertaking to provide. The place which that department was to occupy in a national system
could be clearly deduced from the office of the judiciary in all systems of constitutional
government. That office is to apply toet subjects of the government the penalties inflicted by

the legislative power for disobedience of the laws. Disobedience of the lawful commands of a
government may be punished or prevented in two [62] modes. It may be done by the application
of military power, without adjudication; or it may be done through the agency of a tribunal,

which adjudicates, ascertains the guilty parties, and applies to them the coercion of the civil
power. This last is the peculiar function of a judiciary; and in order thaytba discharged
effectually, the judiciary that is to perform this office must be a part of the government whose
laws it is to enforce. It is essential to the supremacy of a government, that it should adjudicate on
its own powers, and enforce its own la¥e if it devolves this prerogative on another and
subordinate authority, the final sanction of its laws can only be by a resort to military power
directed against those who have refused to obey its lawful commands.

One of the leading objects in formitige Constitution was to obtain for the United States the

means of coercion, without a resort to force against the people of the States collectively. Mr.
Madison, at a very early period in the deliberations of the Convention, declared that the use of
forceagainst a State would be more like a declaration of war than an infliction of punishment,

and would probably be considered by the party attacked as a dissolution of all previous compacts
by which it might be boun{B7] At his suggestion, a clause in Governor Randolph's plan
authorizing the use of force against a delinquent member of the confederacy was laid aside, in
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[63] order that a system might be framed whictuldaender it unnecessary. This could be done
only by making the authority of the government supreme in relation to the rights and powers that
might be committed to it; and it could be made so only by applying its legislation to individuals
through the irgrvention of a judiciary. A confederacy whose legislative power operates only
upon States, or upon masses of people in a collective capacity, can be supreme only so far as it
can employ superior force; and when the issue that is to determine the quiestipremacy is

once made up in that form, there is an actual civil war.

The introduction, therefore, of a judicial department into the new plan of government, of itself
evinces an intention to clothe that government with powers that could be executddljyeace

and without the necessity of putting down the organized opposition of subordinate communities.
By their resort to this great instrumentality, we may perceive how much, in this particular, the
framers of the Constitution were aided by the spiritfanchs of the institutions which the

people of these States had already framed for their separate governments. The common law,
which the founders of all these States had brought with them to this country, had accustomed
them to regard the judiciary as clethwith functions in which two important objects were
embraced. By the known course of that jurisprudence the judiciary is, in the first place, the
department which declares the construction of the laws;[64] and, in the second place, when that
department &s announced the construction of a law, it is not only the particular case that is
settled, but the rule is promulgated that is to determine all future cases of the same kind arising
under the same law. Thus the judiciary, in governments whose adjudscataneed upon the

course of the common law, becomes not merely the arbitrator in a particular controversy, but the
department through which the government interprets the rule of action prescribed by the
legislature, and by which all its citizens are togoéded. This office of the judicial department

had long been known in all the States of the Union at the time of the formation of the national
Constitution.

By the introduction of this department into their plan of government, the framers of the
Constituton obviously intended that it should perform the same office in their national system
which the corresponding department had always fulfilled in the States. No other function of a
judiciary was known to the people of the United States, and this funcéasmeth known and
deemed essential to a wedlgulated liberty. It was known that the judicial department of a
government is that branch by which the meaning of its laws is ascertained, and applied to the
conduct of individuals. To effect this, it was imdiuced into the system whose gradual formation
and development we are now examining.

The committee not only declared that this department, like the legislative and the executive, was
to[65] be "supreme," but they proceeded to make it so. One of theu@stions that arose
concerning the construction of the judiciary was, whether it should consist solely of one central
tribunal, to which appeals might be carried from the State courts, or should also embrace inferior
tribunals to be established within theveral States. The latter plan was resisted as an innovation,
which, it was said, the States would not tolerate. But the necessity for an effective judiciary
establishment, commensurate with the legislative authority, was generally admitted, and a large
majority of the States were found to be in favor of conferring on the national legislature power to
establish inferior tribunalg38] while the provision for a supme central tribunal was to be made
imperative by the Constitution.
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The intention of the committee also to make the judicial coextensive with the legislative
authority, appears from the definition which they gave to both. Upon the national legislature they
proposed to confer, in addition to the rights vested in Congress by the Confederation, power to
legislate in all cases to which the separate States were incompetent, or in which the harmony of
the United States might be interrupted by the exercise ofithdil legislation; and the further

power to negative all laws passed by the several States contravening, in the opinion of the
national legislature, the Articles of Union, or any treaties subsisting under the authority of the
[66] Union. The jurisdictiorof the national judiciary it was declared should extend to all cases
which respect the collection of the national revenue, and to impeachments of national officers;
and then the comprehensive addition was made of "questions which involve the national peace
and harmony." This latter provision placed the general objects, which it was declared ought to be
embraced by the legislative power, within the cognizance of the judiciary. Those objects were
not yet described in detail, the purpose being merely to seitleleclare the principles on which

the powers of both departments ought to be founded.

But, as we have already had occasion to see, the idea of vesting in the judicial department such
control over the legislation of the separate States as might bedenedrby them to the national
government, was not yet propounded. The principle which was to ascertain the extent of that
control was already introduced and acted upon, namely, that it should embrace all laws of the
States which might conflict with the Cstitution, or the treaties made under the national

authority. The plan at present was, as we have seen, to treat this as a legislative power, to be
executed by the direct control of a negative. But a nearer view of the great inconveniences of
such an arragement, and the general basis of the jurisdiction already marked out for the national
judiciary, led to the development of the particular feature which was required as a substitute for
direct interference with the legislative powers[67] of the Statesuth,tthe important principle

which proposed to extend the judicial authority to questions involving the national peace and
harmony, embraced all the power that was required; and it only remained to be seen that the
exercise of that power by the indireéfeet of judicial action on the laws of the States after they
had been passed, was far preferable to a direct interference with those laws while in the process
of enactment.

The committee, with complete unanimity, determined that the judges of the supglemal

should hold their offices during good behaVi@®] This tenure of office was taken from the

English statutes, and from the constitutions of some oftdtesSwhich had already adopted it.

The commissions of the judges in England, until the year 1700, were prescribed by the crown;
and although they were sometimes issued to be held during good behavior, they were generally
issued during the pleasure of tr@wn, and it was always optional with the crown to adopt the

one or the other tenure, as it saw fit. But in the statute passed in the thirteenth year of the reign of
William lll., which finally secured the ascendency of the Protestant religion in thatrgpand

made other provisions for the rights and liberties of the subject, it was enacted that judges’
commissions should be made during good behavior, and that their salaries should be ascertained
and established; but it was made lawful [68] for theveréo remove them upon the address of

both houses of ParliamejdO] Still, however, it was always considered that the commissions of

the judges expired on the dieaf the king; and for the purpose of preventing this, and in order to
make the judges more effectually independent, a new statute, passed in the first year of the reign
of George lll., declared that the commissions of the judges should continue iddareetheir
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good behavior, notwithstanding the demise of the crown; and that such salaries as had been once
granted to them should be paid in all future time, so long as their commissions should remain in
force. The provision which made them removablehgycrown on the address of both houses of
Parliament was retained andaracted41]

In framing the Constitution of the United States, the objectionable feaittiie English system

was rejected, and its valuable provisions were retained. No one, at the stage of the proceedings
which we are now examining, proposed to make the judges removable on the address of the
legislature; and although at a much later petiosl provision was brought forward, it received

the vote of a single State only. The first determination of the Convention, in committee of the
whole, was, that the judges should hold their offices during good behavior; that they should
receive punctuallyat stated times, a fixed compensation for their services, in which no [69]
increas¢4?2] or diminution should be made so as to affect the persons actually ia afffice

time.

The appointment of the judges was by general consent, at this stage of the proceedings, vested in
the Senate.

NOTE ON THE JUDICIAL TENURE.

The English historians and juridical writers have not given a very satisfactory account of the
purpase for which the power of removal on the address of the two Houses of Parliament was
incorporated with the provision which gave the judges their commissions during good behavior.
It is obvious that, if the power of removal is to be regarded as an ungdaddiver, to be

exercised for any cause, or without the existence of any cause, the office is held during the
pleasure of the legislative and executive branches of the government, and not during the official
good conduct of the incumbent. In this view ptlherefore, the provision is inconsistent with the
declared tenure of the commission. On the other hand, [fdverof removal is not to be

regarded as a limitation upon the tenure of the office, buytriteessof removal is to be

considered as a modewhich the unfitness or incapacity of the incumbent is to be

ascertained, treating it as a substitute for impeachment, to be used in cases of palpable official
incapacity or unfitnesd, then it is not repugnant to the tenure of good behavior. In support

this view of the subject it is to be observed that, in the statute of 1 Geo. Ill. c. 23, the tenure of
good behavior is made the leading and primary object of the enactment. The motives for it are set
forth with great point and emphasis. The King is m&mdeclare from the throne to the two

houses of Parliament that he looks upon the independency and uprightness of judges as essential
to the impartial administration of justice, as one of the best securities to the rights and liberties of
the subject, ashas most conducive to the honor of the crown. The enacting part of the statute,
which follows this recital, provides anew that the judges' commissions shall be and remain in
force during their good behavior, notwithstanding a demise of[70] the crowthapdwer of

removal by the King, on the address of both houses, follows this enactmembassa If,

therefore, a not unusual rule of construction is applied, the power embracegioviseshould

be so construed as to make its operation consisiimtand not repugnant to, the great purpose

of the statute, which was to establish the tenure of good behavior. In this view the rightful


http://www.gutenberg.org/files/40679/40679-h/40679-h.htm#Footnote_41_41
http://www.gutenberg.org/files/40679/40679-h/40679-h.htm#Footnote_42_42

exercise of the power may be confined to cases where the individual is no longer within that
tenure, or, in other wrds, where the good behavior has ceased, or become impossible. Upon this
construction the power of removal can only be rightfully exercised when a cause exists which
touches the official conduct or capacity of the incumbent.

In the Constitution of the S of Massachusetts, formed in 1780, the power of removal by the
executive, on the address of both houses of the legislature, was adopted from the English
statutes, and it was introduced gzravisoafter the tenure of good behavior had been
emphaticallydeclared for all judicial officers, just as it stands in the act of 1 Geo. lIl.

An objection which has sometimes been urged against the construction above suggested is, that it
is narrower than the terms of the provision, and that it would not includeeandeere a judge

may have discharged all his official duties with propriety and ability, and may yet be personally
obnoxious, as, for example, on account of gross immorality. But the answer to this objection is,
that the question, whether a case of offig@od conduct accompanied by personal immorality,

or the like defect of character, was intended to be within the power of removal, must be
determined on a careful view of the whole provision. The meaning and scope of the qualification
of "good behavior" mast be first ascertained. If it means simply that the individual is to hold his
commission so long as each official duty is discharged in the manner contemplated by law, then
a mere personal immorality, which has not affected or influenced the dischaffjeiaf duty,

is not inconsistent with the good behavior established as the tenure of the office. But if the good
behavior means, not merely that the individual shall discharge his official duties in a competent
manner, with an average amount of abilagd without corruption, but that he shall so order his

life and conversation as not to expose himself to a cessation of the power to act intelligently and
uprightly, then there may undoubtedly be a case of personal immorality that would touch the
tenure 6 the office. Still it must be the tenure of the office that is touched, and it must be touched
by misconduct or incapacity. The phrase "good behavior" is technical, and has always had a
meaning attached to it which confines it to the discharge of officigl. It is, therefore, not what

men think of the individual, or how they feel[71] towards him, or how they regard him, but what
he does or omits officially, that is to determine whether he continues to behave well in his office;
and unless some conduct,some bodily or mental condition, is adduced, that shows him to be
incapable of fulfilling the duties of his station in the manner in which the law intends they shall
be discharged, his tenure of good behavior is not lost.

But the naked power of removay the other two branches of the government exists in the
English constitution, and in that of the State of Massachusetts, without any declaration of the
purposes or occasions to which it is to be applied; and it is not easy to reconcile it with the
avowedobject of judicial independence obviously embraced by the terms of the commission
prescribed in both of them. The two most important native writers on the English constitution,
Sir William Blackstone and Mr. Hallam, regard the provision as a restraihiediormer practice

of the crown, of dismissing judges when they were not sufficiently subservient to the views of
the government in political prosecutions. Mr. Hallam, after referring to the provisions of the two
statutes, lays down the proposition, thad judge can be dismissed from office, except in
consequence of a conviction for some offence, or the address of both houses of Parliament,
which is tantamount to an act of the legislature.” (Constitutional History, Ill. 262.) He suggests
further, that ahough the commissions of the judges cannot be vacated by the authority of the



crown, yet that they are not wholly out of the reach of its influence. They are accessible to the
hope of further promotion, to the zeal of political attachment, to the flatfemynces and

ministers, and to the bias of their professional training. He therefore commends the wisdom of
subjecting them in some degree to legislative control. (lbid.) But it is not to be inferred from his
remarks that that control can be rightfutiyercised without the existence of a cause which

affects their good behavior. On the contrary, he appears to consider that the purpose was to
prevent a subserviency to the crown in their official conduct, by subjabtmgonducto

legislative scrutinyTo the honor of England, it is to be remembered that, since this power was
recognized, there has never been an instance in which a judge has been removed for political or
party purposes.

Mr. Justice Story has taken substantially the same view of thecsugesays: "The object of

the act of Parliament was to secure the judges from removal at the mere pleasure of the crown;
but not to render them independent of the action of Parliament. By the theory of the British
constitution, every act of Parliamentsispreme and omnipotent. It may change the succession to
the crown, and even the very fundamentals of the constitution. It would have been absurd,
therefore, to have exempted[72] the judges alone from the general jurisdiction of this supreme
authority in he realm. The clause was not introduced into the act for the purpose of conferring
the power on Parliament, for it could not be taken away or restricted, but simply to recognize it
as a qualification of the tenure of office; so that the judges shouldnioavght to complain of

any breach of an implied contract with them, and the crown should not be deprived of the means
to remove an unfit judge whenever Parliament should, in their discretion, signify their assent.”
(Commentaries on the Constitution, V1.8 1623.)

By describing it as a "qualification of the tenure of office," the learned commentator probably

did not mean that the power was intended to be recognized as a power to remove judges against
whom no official misconduct or incapacity could beuged; for the context shows that he was
speaking of the removal of "unfit" judges as a power that it was proper to recognize and regulate.
If he intended to lay it down as a complete and actual qualification of the tenure of good
behavior, it must have ba upon the theory to which he refers, upon which an act of Parliament
can do anything, either with or without reason. Upon this theory all the commissions of all the
judges in the realm may be vacated without inquiry into their fitness or unfitnes$ tiBaitrue

view of the subject is, that thdng's commissionwhich runsgguamdiu se bene gessedannot

be determined when the crown alone decides that the good behavior has ceased, or become
impracticable, but may be determined when the whole legislapwer has so decided, then in

one sense it a qualification of the commission; because the latter emanates from the crown, but
after it has issued, it is to be superintended by Parliaaretthe crown.

When we turn to our American constitutions,attbarrassment arising from the English theory

of the omnipotence of the legislative department vanishes. In our systems of government the
people alone possess supreme power. The legislature is but the organ of their will for certain
specific and limited pyposes, which are carefully defined in a written constitution; and no power
that is not plainly confided by the constitution to the legislative and executive departments of the
government can be exercised by them. Under every American constitution, thendfich has
conferred upon the executive power to remove a judge upon the address of the two houses of the
legislature, the question whether that power extends to any cases but those of official misconduct



or incapacity must be determined by a carefulstderation of the position which that

constitution assigns to the judiciary. If, as is the case, for example, under the Constitution of the
State of Massachusetts, there is a clear intention manifest to make the judiciary independent of
the[73] other depéments, and this intention appears by other provisions, and the enunciation of
other principles besides that which in terms establishes the tenure of good behavior, then the
power of removal upon address ought to be construed and exercised consistRritig vénure

of good behavior, and not in direct repugnance to it. It is plain that, if the power is construed as a
naked and unrestrained power, established as a direct qualification of the tenure of office, it may
be used for party purposes, and magkercised for any cause for which a dominant party may

see fit to employ it.

The danger of the abuse of this power, arising from the absence of any express restriction upon
it, and of any statement of its purpose, in the Constitution of Massachusetés] ttaan

unsuccessful effort in that State to make its exercise more difficult than it is under the actual
provision. In the Convention held in the year 1820, in which the Constitution was subjected to
revision, Mr. Webster, Mr. Justice Story, and othirhe eminent jurists of Massachusetts,
endeavored to procure an amendment requiring the address to be adopted by a vote of two thirds
in both branches, instead of allowing it to be carried, as the Constitution has always stood, and as
the rule is in Engind, by a bare majority. The effort failed; but the result of the whole discussion

to which it gave rise shows the general understanding of the people of the State with regard to
the rightful extent of this power. The Convention was a very remarkable lalgsgiithe intellect

and worth of the State, and both the political parties of the time were fully represented in it, by
their most distinguished members. All were agreed that the power was capable of abuse, and that
to apply it to any other than casesofficial incapacity or unfitness would be an abuse. But those
who opposed the adoption of a ttvords rule were unwilling to anticipate such an abuse of the
power, and their arguments prevailed.

The framers of the Constitution of the United States irgdiab such power over the judiciary to
the other branches of the government. They regarded the possibility of its being used for
improper purposes as a sufficient reason why it should not exist. They thought it, moreover, a
contradiction in terms to saydhthe judges should hold their offices during good behavior, and
yet be removable without a trial. But the radical objection was one that does not seem to have
been sufficiently attended to in the early formation of some of the State constitutionsjdiut wh
the peculiar system established by the Constitution of the United States made especially
prominent.

That Constitution was designed to be in some respects an abridgment of the previous powers of
the States. Like the State constitutions, also,[74] itrandnd a careful distribution of the powers

of government between the different departments, and a careful separation of the functions of
one department from those of another. Questions must, therefore, necessarily arise in the
administration of the governent, whether one of these departments had overstepped the limits
assigned to it as against the others, and whether the action of the general or the State
governments in particular instances is within their appropriate spheres. These, now familiar to us
asconstitutional questions, were to be subjected to the arbitrament of the national judiciary; and
it was almost universally felt that this delicate and important power must be confided to judges
whose tenure of office could be touched only by the solemtepsoof accusation and



impeachment. The same necessity exists under a State constitution, but perhaps not in the same
degree; for while the judiciary of a State is often called upon to decide finally upon the
conformity of acts of legislation with the S¢atonstitutiord and ought therefore clearly to be
beyond the reach of legislative influentejet no State judiciary is the final arbiter between the
rights and powers of the national government and the rights and powers of the States. This
function belongso the supreme judiciary of the United States. It was foreseen that it would not
infrequently involve the decision of questions in which whole classes of States might have the
deepest interest, which would connect themselves with party discussions,\ahitiothe
representatives of the States in the national legislature would be likely to share in the feelings,
and even in the passions, of their constituents. There could be no security for a judiciary called
upon to decide such questions, if they werbdsubject to a power of removal by the other two
branches of the government. Their commissions might make them theoretically independent, but
practically they could be removed at the pleasure of those whom they might have offended. In
truth, there is n&tate in this Union where such a power of removal is vested without

gualification in the legislative and executive departments, in which the judges can be said to hold
their commissions during good behavior, unless that power is construed to embrabesmly t

cases of palpable incapacity in which an impeachment would be unnecessary or impracticable.
As a naked and unqualified power, it is repugnant to the tenure of good behavior. It was so
regarded in the Convention which framed the Constitution of theetU&tates, where a

proposition to introduce it received the vote of the single State of Connecticut only. (Madison,
Elliot, V. 481, 482.)

[75]

CHAPTER IV.

Admission of New State8. Guaranty of Republican Governmént?ower of Amendmerd.
Oath to Support thNew Systend. Ratification.

Having settled a general plan for the organization of the three great departments of government,
the committee next proceeded to provide for certain other objects of primary importance, the
necessity for which had been demortsiiiby the past history of the Confederacy. The first of
these was the admission of new States into the Union.

It had long been apparent, that the time would sooner or later arrive when the limits of the United
States must be extended, and the numbereoBthtes increased. Circumstances had made it
impossible that the benefits and privileges of the Union should be confined to the original
thirteen communities by whom it had been established. Population had begun to press westward
from the Atlantic Statewith the energy and enterprise that have marked the Afglerican

character since the first occupation of the country. Wherever the hardy pioneers of civilization
penetrated into the wilderness of the Northwest, they settled upon lands embraced by those
shadowy boundaries which[76] carried the territorial claims of some of the older States into the
region beyond the Ohio. Circumstances, already detailed in a former part of this work, had
compelled a surrender of these territorial claims to the UnitedsStatd in the efforts made by



Congress, both before and after the cessions had been completed, to provide for the
establishment of new States, and for their admission into the Union, we have already traced one
of the great defects of the Confederation,chiviendered it incapable of meeting the exigencies
created by this inevitable expansion of the coujat8y.

In the year 1784, when Mr. Jefferson brought into Cesgia measure for the organization and
admission of new States, to be formed upon the territories that had been or might thereafter be
ceded to the United States, he seems to have considered that the Articles of Confederation
authorized the admission ofwestates formed out of territory that had belonged to a State
already in the Union, by a vote of nine States in Congress. But a majority of the States in
Congress evidently regarded the power of admission as doubtful; and although they passed the
resolvedor the admission of new Statésprincipally because it was extremely important to

invite cessions of Western territodythey left the provision as to the mode of admission so
indefinite, that the whole question of power would have to be opened and decithefirst
application that [77] might be made by a State to be admitted into the [4dipn.

When the Ordinance of 1787 was formed, it [78] made provisioméestablishment of new

States in the territory, and declared that, when any of them should have sixty thousand free
inhabitants, it should[79] be admitted into Congress on an equal footing with the original States.
But the mode of admission was not présed. The power to admit was assumed, and no rule of
voting on the question of admission was referred to. The probability is, that Congress anticipated
at this time that a definite constitutional power would be provided by the Convention that had
been summned to revise the federal system. This power was embraced in the plan adopted in
the committee of the whole of that body, by a resolve which declared "that provision ought to be
made for the admission of States lawfully arising within the limits of theedibstates, whether

from a voluntary junction of government and territory, or otherwise, with the consent of a
number of voices in the national legislature less than the whole." In what mode this provision
was made will be seen hereafter, when we conegamine the framework of the Constitution.

Another of the new powers now proposed to be given to the Union was that of protecting and
upholding the governments of the States. | have already had occasion to explain the relations of
the Confederation to itmembers in a time of internal disturbance and peril; and have given to

the incapacity of that government to afford any aid in such emergencies great prominence among
the causes which led to the revision of the federal sygtBiiunder that system the States had

been so completely [80] sovereign, and so independent of each other in all that related to their
internal concerns, that the government of any one of thiggntinave been subverted without the
possibility of an authorized and regulated interference by the rest. The constitutional and
republican liberty that had been established in these States after the Revolution had freed them
from the dominion of Englandyas at that period a new and untried experiment; and in order that
we of this generation may be able to appreciate the importance of the guaranty proposed to be
introduced into the Constitution of the United States, it is necessary for us to look somewhat
farther than the particular circumstances of the commotions in New England that marked the
year 1787 as an era of especial danger to these republican governments. It is, in fact, necessary
for us to remember the contemporaneous history of Europe, anddorelihow the events that

were taking place in the Old World necessarily acted upon our condition, prospects, and welfare.
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The French Revolution, consummated in 1791 by the execution of the King, was already begun
when the Constitution of the United Stavesnt into operation. No one who has examined the
history of the first years of our present national government, can fail to have been impressed with
the dangers which the administration of our domestic affairs incurred of becoming complicated
with the poitics of Europe. As in all other countries, so in America, the events and progress of
the Revolution in France[81] found sympathy or reprobation, according to the natural tendencies,
the previous associations, and the political sentiments of individuati$n Bhe United States

there was a peculiar and predisposing cause for the liveliest interest in the success of the
principles that were believed, by large masses of the people, to be involved in the French
Revolution. Our own struggles for liberty, owlt and successful assertion of the rights of man,
and our achievement of the means and opportunity ejseérnment, had evidently and

strikingly acted upon France. The people of the United States were fully sensible of this; and
transferring to the Freeh nation the debt of gratitude for the aid which had flowed to us in the
first instance from their government without any special influence of their own, large numbers of
our people became warmly enlisted in the cause of that Revolution, of whichltherearise

seemed so encouraging to the best hopes of mankind, and the full development of which first
ruined the interests of liberty, in the wanton excesses of anarchy and national ambition, and
finally crushed them beneath the usurpations and necesHitirilitary despotism. On the other
hand, the more cautiodsvho, if they had not from the first looked with distrust upon the whole
movement of the Revolutionary party in France, very soon believed that it could result in no real
benefit to France or tthe world tended strongly and naturally to the side of those governments
with which the leaders of the Revolution had to contend. In consequence of this[82] state of
feeling among different portions of the people of the United States, with referencadb Fre

affairs, and of the conduct of France and England towards ourselves, the administration of
Washington had great difficulty both in preserving the neutrality of the country, and in excluding
foreign influence and interference in our domestic affairs.

Had this state of things, which followed immediately after the inauguration of our new
government, found us still under the Confederation, there can be no doubt that our condition
would have afforded to the Revolutionary party in France the means not ai$geminating

their principles among us, but also of overturning any of the institutions of the weaker States
which might have stood in the way of their acquiring an influence in America. Yet what form or
principle of government is there in the world,tth@ore imperatively requires all foreign or

external influence to be repelled, than our own republican system, of which it is a cardinal
doctrine that every institution and every law must express the uncontrolled and spontaneous will
of a majority of the pople who constitute the political society? Other governments may be
upheld by the interference of their neighbors; other systems may require, and perhaps rightfully
admit, foreign influence. Ours demand an absolute immunity from foreign control, andistan e
only when the authority of the people is made absolutely free. That their authority should be
made and kept free to act upon the principles that enable it to operate with certainty and safety, it
requires[83] the guaranty of a system that rests up@sdame principles, is committed to the

same destiny, is itself constituted by American power, and is created for the express purpose of
preserving the republican form, the theory and the right ofgesiérnment.

Such was the purpose of the framers ofGbastitution, when, in this early stage of their
deliberations, they determined that a republican constitution should be guaranteed by the United



States to each of the Stafd6] The object of this provision was, to secure to the people of each
State the power of governing their own community, through the action of a majority, according
to the fundamental rules which they might prescribe for ascertaining the puibliThe

insurrection in Massachusetts, then just suppressed, had made the dangers that surround this
theory of government painfully apparent. It had demonstrated the possibility that a minority
might become in reality the ruling power. Fortunatelyfareign interference had then

intervened; but a very few years only elapsed, before a crisis occurred, in which the institutions
of the States would have been quite unable to withstand the shocks proceeding from the French
Revolution, if the government tiie Union had not been [84] armed with the power of

protecting and upholding them.

The committee also added another new feature to their plan of government, which was a capacity
of being amended. The Articles of Confederation admitted of changes onlytheyeimad been

agreed upon in Congress, and had afterwards been confirmed by the legislatures of all the States.
Indeed, it resulted necessarily from the nature of that government, that it could only be altered by
the consent of all the parties to it. Itsvaow proposed and declared, that provision ought to be
made for the amendment of the Articles of Union, whenever it should seem necessary. This
declaration looked to the establishment of some new method of originating improvements in the
system of governent, and a new rule for their adoption.

It was also determined that the members of the State governments should be bound by oath to
support the Articles of Union. The purpose of this provision was to secure the supremacy of the
national government, in casef collision between its authority and the authority of the States. It
was a new feature in the national system, and received at first the support of only a bare majority
of the State§47]

Finally, it was provided that the new system, after its approbation by Congress, should be
submitted to [85] representative assemblies recommended by the State legislatures, to be
expressly chosen by the people to considerdauite thereon. The question has often been
discussed, whether this mode of ratification marks in any way the character of the government
established by the Constitution. At present it is only necessary to observe, that the design of the
committee was toubstitute the authority of the people of the States in the place of that of the
State legislatures, for a threefold purpose. First, it was deemed desirable to resort to the supreme
authority of the people, in order to give the new system a higher sati@iocould be given to

it by the State governments. Secondly, it was thought expedient to get rid of the doctrine often
asserted under the Confederation, that the Union was a mere compact or treaty between
independent States, and that therefore a breaith afticles by any one State absolved the rest
from its obligations. In the third place, it was intended, by this mode of ratification, to enable the
people of a less number of the States than the whole to form a new Union, if all should not be
willing to adopt the new systef#8] The votes of the States in committee, upon this new mode

of ratification, show that on one side were ranged the States that were &irohange the

principle of the government, and on the other the States that sought to preserve the principle of
the Confederatiofd9]

[86] These, together with@rovision that the authority of the old Congress should be continued
to a given day after the changes should have been adopted, and that their engagements should be
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completed by the new government, were the great features of the system prepared by the
committee of the whole, and reported to the Convention, on the thirteenth giDlne.

[87]

[88]

[89]

CHAPTER V.

Issue between the Virginia and the New Jersey FlaHamilton's Propositiond. Madison's
View of the New Jersey Plan.

The nature of the plan of government thus propdsealled generally in the proceedings of the
Convention the Virginia pladh may be perceived from the descriptions that have now been given

of the design and scope of its principal features, and of the circumstances out of which they
arose. It purported to be a supreme and a national government; and we are now to inquire in what
sense and to what extent it was so.

Its powers, as we have seen, &v& be distributed among the three departments of a legislative,
an executive, and a judiciary. Its legislative body was to consist of two branches, one of which
was to be chosen directly by the people of the States, the other by the State legisiatures; b
both, the people of the States were to be represented in proportion to their numbers.

Its legislative powers were to embrace certain objects, to which the legislative powers of the
separate States might be incompetent, or where their exercise migipirious to the national
interests;[90B1] and it was moreover to have a certain restraining authority over the legislation
of the States. This plan necessasilipposed that the residue of the sovereignty and legislative
power of the States would remain in them after these objects had been provided for; and it
therefore contemplated a system of government, in which the individual citizen might be acted
upon bytwo separate and distinct legislative authorities. But by providing that the legislative
power of the national government should be derived from the people inhabiting the several
States, and by creating an executive and a judiciary with an authority ceumaenwith that of

the legislature, it sought to make, and did theoretically make, the national government, in its
proper sphere, supreme over the governments of the States.

With respect to the element of stability, as depending on the length of the térffice, this

system was far in advance of any of the republican governments then existing in America; for it
contemplated that the members of one branch of the legislature should be elected for three, and
those of the other branch, and the execufiveseven years.

If we compare it with the Confederation, which it was designed to supersede, we find greatly
enlarged powers, somewhat vaguely defined; the addition of distinct and regular departments,
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accurately traced; and a totally different basigsHerauthority and origin of the government
itself.

[91] Such was the nature of the plan of government proposed by a majority of the States in
Convention, for the consideration of all. It had to encounter, in the first place, the want of an
express authogtin the Convention to propose any change in the fundamental principle of the
government. The long existence of the distinctions between the different States, the settled habit
of the people of the States to act only in their separate capacities, thegraghto State

interests, and their strong prejudices against all external power, had prevented them from
contemplating a government founded on the principle of a national unity among the populations
of their different communities. Hence, it is not susprg that men, who came to the Convention
without express powers which they could consider as authority for the introduction of so novel a
principle, should have been unwilling to agree to the formation of a government, that was to
involve the surrender af large portion of the sovereignty of each State. They felt a real
apprehension lest their separate States should be lost in the comprehensive national power which
seemed to be foreshadowed by the plans at which others were aiming. It seemed to tinem that
consequence, the power, and even the existence, of their separate political corporations, were
about to be absorbed into the nation.

In the second place, the mode of reconciling therdinate existence of a national and a State
sovereignty had undewge no public discussion. At the same time, almost all the evils, the
inconveniences, and the dangers which the country had encountered[92] since the peace of 1783,
had sprung from the impossibility of uniting the action of the States upon measuresraf gene
concern. For this reason, there were men in the Convention who at one time doubted the utility

of preserving the States, and who naturally considered that the only mode in which a durable and
sufficient government could be established, was to fusbeaklements of political power into a

single mass. To those who had this feeling, the Virginia plan was as little acceptable as it was,

for the opposite reason, to others.

It was, however, from the party opposed to any departure from the principle of the
Confederation, that the first and the chief opposition came. The delegations of Connecticut, New
York (with the exception of Hamilton), New Jersey, and Delaware, and one prominent member
from Maryland® Luther Marting preferred to add a few new powers te #xisting system,

rather than to substitute a national government. They were determined not to surrender the
present equality of suffrage in Congress; and accordingly the members from the State of New
Jersey brought forward a plan of a purely "federafirabtef52]

This plan proposed that the Articles of Confederation should be so revised and enlarged as to
give to Congress certain additional powers, includipgwer to levy duties for purposes of

revenue and the regulation of commerce. But it left the constitution [93] of Congress as it was
under the Confederation, and left also the old mode of discharging the national expenses, by
means of requisitions on théafes, changing only the rule of proportion from the basis of real
property to that of free population. It contemplated an executive, to be elected by Congress, and
a supreme judiciary to be appointed by the executive; leaving to the judiciaries oftédse Sta
original cognizance of all cases arising under the laws of the Union, and confining the national
judiciary to an appellate jurisdiction, except in the cases of impeachments of national officers. It
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proposed to secure obedience to the acts and regudatidCongress, by making them the

supreme law of the States, and by authorizing the executive to employ the power of the
confederated States against any State or body of men who might oppose or prevent their being
carried into execution.

The mover of thisystenp53] founded his opposition to the plan framed by the committee of the
whole chiefly upon the want of power in the Convention to propose a change imitiplprof

the existing government. He argued, with much acuteness, that there was either a present
confederacy of the States, or there was not; that if there was, it was one founded on the equal
sovereignties of the States, and that it could be changgdyptihe consent of all; that as some

of the States would not consent to the change proposed, it was necessary to adhere to the system
of representation by States; and that a [94] system of representation of the people of the States
was inconsistent withhe preservation of the State sovereignties. The answer made to this
objection was, that although the States, in appointing their delegates to the Convention, had
given them no express authority to change the principle of the existing constitution, yle¢ that
Convention had been assembled at a great crisis in the affairs of the Union, as an experiment, to
remedy the evils under which the country had long suffered from the defects of its general
government; that whatever was necessary to the safety ahblic must, under such
circumstances, be considered as within the implied powers of the Convention, especially as it
was proposed to do nothing more than to recommend the changes which might be found
necessary; and that although all might not asseihetglianges that would be proposed, the
dissentient States could not require the others to remain under a system that had completely
failed, when they could form a new confederacy upon wiser and better prirjéiges.

It was at this point that Hamilton interposed, with the suggestion of views and opinions that have
sometimes subjected him, unjustly, to the charge ofraptiblican and monarchical tendencies

and degins. These views and opinions should be carefully considered by the reader, not only in
justice to this great statesman, but because they had much influence, in an indirect manner, in
producing the [95] form and tone which the Constitution finally received

It should be recollected, in making this examination, that, so far as there was at this time a
distinct issue before the Convention, it was presented by the New Jersey plan of a system that
would leave the sovereignties of the States almost wholly undihed, on the one hand, and on
the other by the Virginia plan of a partial but as yet undefined surrender of powers to a general
government. The construction of this proposed government, and the powers that it ought to
possess, were the points which Hdorilnow dealt with, in the first address which he made to

the committee.

He has left it on record, that the views which he announced on this occasion were rested upon the
three following positions: 1. That the political principles of the people of this @iy would

endure nothing but a republican government. 2. That, in the actual situation of the country, it was
of itself right and proper that the republican theory should have a full and fair trial. 3. That to

such a trial it was essential that the goweent should be so constructed as to give it all the

energy and stability reconcilable with the principles of that republican tfsl.he opinions
advanced by BEimilton at the stage of the proceedings which we are now examining must always
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be considered with reference to the principles which guided him, in order [96] that a right
estimate may be formed of their influence on the final result of the issue thengendi

After disposing of the objection that the Convention had no power to propose a plan of
government differing from the principle of the Confederation, he proceeded to say, that there

were three lines of conduct before them: first, to make a league igfeared defensive between

the States, treaties of commerce, and an apportionment of the public debt; secondly, to amend the
present Confederation by adding such powers as the public mind seemed ready to grant; thirdly,
to form a new government, which shdydervade the whole, with decisive powers and a

complete sovereignty. The practicability of the last course, and the mode in which the object
should be accomplished, were the important and the only real questions before them. But the
solution of those quésns involved an inquiry into the principles of civil obedience, which are

the great and essential supports of all government.

The first of these principles, he said, is an active and constant interest in the support of a
government. This principle did hthen exist in the States, in favor of the general government.
They constantly pursued their own particular interests, which were adverse to those of the whole.
The second principle is a conviction of the utility and necessity of a government. As tha gene
government might be dissolved and yet the order of society would codtisaehat many of

the purposes of government would still be attainable, to a considerable[97] degree, within the
States themselves,a conviction of the utility or the necessityafyeneral government could not

at that time be considered as an active principle among the people of the States. The third
principle is an habitual sense of obligation; and here the whole force of the tie was on the side of
State government. Its sovereignvas immediately before the eyes of the people; its protection
they immediately enjoyed; by its hand, private justice was administered. In the existing state of
things, the central government was known only by its unwelcome demands of money or service.

The fourth principle on which government must rely is force; by which he meant both the
coercion of laws and the coercion of arms. But as to the general government, the coercion of
laws did not exist; and to employ the force of arms on the States wouldhato@uwar between
the parties to the confederacy. The fifth principle was influence; by which he did not mean
corruption, but a dispensation of those regular honors and just emoluments which produce an
attachment to government. Almost the whole weighhese was then on the side of the States,
and must remain so in any mere confederacy, rendering it in its very nature feeble and
precarious.

The lessons afforded by experience led to the evident conclusion that all federal governments
were weak and distcéed. They were so, because the strong principles which he had enumerated
operated on the side of the constituent members of the[98] confederacy, and against the central
authority. In order, therefore, to establish a general and national governmentyiibpe of its
duration, they must avail themselves of these principles. They must interest the wants of men in
its support; they must make it useful and necessary; and they must give it the means of coercion.
For these purposes, it would be necessaryakenit completely sovereign.

The New Jersey plan certainly would not produce this effect. It merely granted the regulation of
trade and a more effectual collection of the revenue, and some partial duties, which, at five or ten



per cent, would perhaps ordynount to a fund to discharge the debt of the corporation. But there
were a variety of objects which must necessarily engage the attention of a national government.

It would have to protect our rights against Canada on the north, against Spain on thensbuth

the western frontier against the savages. It would have to adopt necessary plans for the settlement
of the frontiers, and to institute the mode in which settlements and good governments were to be
made. According to the New Jersey plan, the expeinsgpporting and regulating these

important matters could only be defrayed by requisitions. This mode had already proved, and
would always be found, ineffectual. The national revenue must be drawn from coninfeoce,

imposts, taxes on specific articlesgagven from exports, which, notwithstanding the common
opinion, he held to be fit objects of moderate taxation.[99]

The radical objections to the New Jersey plan he held to be its equality of suffrage as between
the States; its incapacity to raise forcesodevy taxes; and the organization of Congress, which

it proposed to leave unchanged. On the other hand, the great extent of the country to be
governed, and the difficulty of drawing a suitable representation from such distances, led him to
regard the Yfginia plan with doubt and hesitation. At the same time, he declared that the system
must be a representative and republican government. But representation alone, without the
element of a permanent tenure of office in some part of the system, would hetbalieved,

answer the purpose. For, as society naturally falls into the political divisions of the few and the
many, or the majority and the minority, some part of every good representative government must
be so constituted as to furnish a check tontleee democratic element. The Virginia plan, which
proposed that both branches of the national legislature should be chosen by the people of the
States, and that the executive should be appointed by the legislature, presented a democratic
Assembly to be atcked by a democratic Senate, and both of them by a democratic chief
magistrate. To give a Senate or an executive thus chosen an official term a few years longer than
that of the members of the Assembly, would not be sufficient to remove them from theceiol

and turbulence of the popular passions.

For these reasons, they must go as far, in order to[100] attain stability and permanency, as
republican principles would admit. He would therefore have the Senate and the executive hold
their offices during gootlehavior. Such a system would be strictly republican, so long as these
offices remained elective and the incumbents were subject to impeachment. Theterohy

could not apply to such a system, for it marks neither the degree nor the duration ofmaiver.

in order to obviate the danger of tumults attending the election of an executive who should hold
his office during good behavior, he proposed that the election should be made by a body of
electors, to be chosen by the people, or by the legislatutke States. The Assembly he

proposed to have chosen by the people of the States for three years. The lepsiaigef the
general government he desired to have extended to all subjects; at the same time, he did not
contemplate the total abolition tfe State governments, but considered them essential, both as
subordinate agents of the general government, and as the administrators of private justice among
their own citizeng56]

His conclusions were, first, that it was impossible to secure the Union by any modification of a
federal government; secondly, that a league, offensive and defensive, was full of certain evils
and greater dangers; thirdly, that to ebsdba general government would be very difficult, if not
impracticable, and liable to various objections. What then was to [101] be done? He answered,
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that they must balance the inconveniences and the dangers, and choose that system which
seemed to havéae fewest objections.

The plan which Hamilton then read to the Convention, the principal features of which have thus
been stated, was designed to explain his views, but was not intended to be offered as a substitute
for either of the two others then unaemnsideration. The issue accordingly remained unchanged;
and that issue lay between the Virginia and the New Jersey plans, or between a system of equal
representation by States, and a system of proportionate representation of the people of the States.
Besides this radical difference, the Virginia plan contemplated two houses, while the New Jersey
plan proposed to retain the existing system of a single body.

But in order that a sound judgment may be formed of the correctness of Hamilton's opinions, and
of the useful influence which they exerted, it must be remembered that there was an
inconsistency in the Virginia plan, which he was then aiming to exhibit. That plan was a purely
national system; it drew both branches of the national legislature from the pddipké States, in
proportion to their numbers, and merely interposed the legislatures of the States as the electors of
SO many senators as the State might be entitled to have according to the ratio of representation.
Its inconsistency lay in the fact,at) while it would have created a government in which the
proportionate principle of representation would have obtained in both houses, making a[102]
purely national government, in which the States, as equal political corporations, could have
exercised nalirect control over its legislation, it left the separate political sovereignties of the
States almost wholly unimpaired, taking from them jurisdiction over such subjects only as
seemed to require national legislation. The operation of such a systemeressarily have

involved perpetual conflicts between national and State power; for the States, possessed of a
large part of their original sovereignties, and yet unable to exert an equal control in either branch
of Congress, would have been constantly tiexahand obliged to exert the indirect power of their
separate legislation against the direct and democratic force of a majority of the people of the
United States. To such a system, the objection urged by Hamilton, that it presented a democratic
House cheked by a democratic Senate, was strikingly applicable. This objection, it is true, was
not presented by him as a reason for admitting the States to a direct and equal representation in
the government; he employed it to enforce the expediency of givitg tBenate a different

basis from that of the House, and one farther removed from popular influences. But when, at a
subsequent period, the first great compromise of the Constidutttat between a purely

national and a purely federal sysi@nook place byhe admission of the States to an equal
representation in the Senate, the force of Hamilton's reasoning was felt, and the necessity for a
check as between the two houses, founded on a difference of origin, which he[103] had so
strenuously maintained, botadilitated and hastened the concession to the demands of the
smaller States.

At present, Hamilton's object, in the discussions which we are now considering, was to show
that, if the government was to be purely natighas was the theory of the Virginiagpl, and as

he undoubtedly preferredl,it must be consistent with that theory and with the situation in which

its adoption would leave the country. It must introduce through the Senate a real check upon the
democratic power that would act through the Hobge different mode of election and a
permanent tenure of office; and in order that the States might not be in a situation to resist the



measures of a government designed to be national and supreme, that government must possess
complete and universal letasive power.

Surely it can be no impeachment of the wisdom or the statesmanship of this great man, that, at a
time when a large majority of the Convention were seeking to establish a purely national system,
founded on a proportionate representation optnaple of the States, he should have pointed out
the inconsistencies of such a plan, and should have endeavored to bring it into a nearer
conformity with the theory which so many of the members and so many of the States had
determined to adopt. It seenalrer to be a proof of the deep sagacity which had always marked
his opinions and his conduct, that he should have foreseen the inevitable collisions between the
powers of a national government thus constituted[104] and the powers of the States. The whole
experience of the past had taught him to anticipate such conflicts, and the theory of a purely
national government, when applied by the arrangement now proposed, rendered it certain that
these conflicts must continue and increase. That theory could oplyt loe practice by

transferring the whole legislative powers of the people of the States to the national government.
This he would have preferred; and in this, looking from the point of view at which he then stood,
and considering the actual position loé tsubject, he was undoubtedly ri¢hi]

For it is not to be forgotten, that after the votes which had been taken, and after the position
assumed by the Statespmsed to anything but a federal plan, the choice seemed to lie between a
purely national and a purely federal system; that the indications then were, that the Virginia plan
would be adopted; and that we owe the present compound character of the Consisdio
government partly national and partly federal, not to the mere theories proposed on either side,
but to the fortunate results of a wise compromise, made necessary by the collision between the
opposite purposes and desires of different classe @tttes.

At the time when Hamilton laid his views before the Convention, there were two parties in that
body, which were coming gradually to a struggle, not yet openly avowed, between the larger and
the smaller [105] States, on the fundamental principteegovernment. The principal question

at stake was whether there should be any national popular representation at all. While the
Virginia plan carried a popular representation into both branches of the legislature, the New
Jersey plan excluded it, andrdined the system to a representation of States, in a single body.
The larger and more populous States adhered to the former of these two systems, because it
involved the only principle upon which they believed they could form a new Union, or enter into
new relations with the smaller members of the confederacy; while, on the other hand, the smaller
members felt that seffreservation was for them involved in adhering to the old principle of the
Confederation. Notwithstanding the defects and imperfectibtied/irginia plan, it was

deemed necessary by the majority of the Convention to insist upon it, until the principle of
popular representation should be conceded by all, as proper to exist in some part of the
government; for an admission that it was tlegically incorrect in its application to either branch

of the proposed legislature would have applied equally to the other branch; and the admission
that would have been involved in the acceptance of Hamilton's propositions, namely, that in a
purely natioml system there must be a Senate permanently in office, and that the legislative
powers of the States must be mainly surrendered, would have tended only to confirm the
opposition and to swell the numbers of the minority. The contest went on, therefbre, as

had[106] begun, between the opposite principles of popular and State representation, until it
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resulted in an absolute difference, requiring mutual concessions, or an abandonment of the effort
to form a Constitution.

On the day following that on which Halton had addressed the committee, Mr. Madison entered
into an elaborate examination of the plan proposed by the minority. The previous Congressional
experience of this distinguished and sagacious man had well qualified him to detect the
imperfections of system calculated to perpetuate the evils under which the country had long
suffered. His object now was to show that a Union founded on the principle of the
Confederation, and containing no diminution of the existing powers of the States, could not
acconplish even the principal objects of a general government. It would not, he observed, in the
first place, prevent the States from violating, as they had all along violated, the obligations of
treaties with foreign powers; for it left them as uncontrollethag had always been. It would

not restrain the States from encroaching on the federal authority, or prevent breaches of the
federal articles. It would not secure that equality of privileges between the citizens of different
States, and that impartial adnstration of justice, the want of which had threatened both the
harmony and the peace of the Union. It would not secure the republican theory, which vested the
right and the power of government in the majority; as the case of Massachusetts then
demonstrged. It would not secure the Union against the influence[107] of foreign powers over
its members. Whatever might have been the case with ours, all former confederacies had
exhibited the effects of intrigues practised upon them by other nations; and\esutldersey

plan gave to the general councils no negative on the will of the particular States, it left us
exposed to the same pernicious machinations.

He begged the smaller States, which had brought forward this plan, to consider in what position
its adopion would leave them. They would be subject to the whole burden of maintaining their
delegates in Congress. They and they alone would feel the power of coercion on which the
efficacy of this plan depended, for the larger States would be too powerfid éxeitcise. On

the other hand, if the obstinate adherence of the smaller States to an inadmissible system should
prevent the adoption of any, the Union must be dissolved, and the States must remain
individually independent and sovereign, or two or more ocemfederacies must be formed. In

the first event, would the small States be more secure against the ambition and power of their
larger neighbors, than they would be under a general government pervading with equal energy
every part of the empire, and hagian equal interest in protecting every part against every other
part? In the second event, could the smaller States expect that their larger neighbors would unite
with them on the principle of the present confederacy, or that they would exact less severe
concessions than were proposed in the Virginia scheme?[108]

The great difficulty, he continued, lay in the affair of representation; and if that could be
adjusted, all others would be surmountable. It was admitted by both of the gentlemen from New
Jerse)58] that it would not be just to allow Virginia, which was sixteen times as large as
Delaware, an equal vote only. Their language was, that it would not be sBfeldovare to

allow Virginia sixteen times as many votes. Their expedient was, that all the States should be
thrown into one mass, and a new patrtition be made into thirteen equal parts. Would such a
scheme be practicable? The dissimilarities in the rdlesaperty, as well as in the manners,

habits, and prejudices of the different States, amounted to a prohibition of the attempt. It had
been impossible for the power of one of the most absolute princes in Eb@dpéaected by the
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wisdom of one of the most enlightened and patriotic ministers that any age had pié@lited,
equalize in some points only the different usages and regulations of the different provinces. But,
admitting a general amalgamation and repartition of the States to be practicable, and the danger
apprehended by the smaller States from a proportionadgeptation to be real, would not their
special and voluntary coalition with their neighbors be less inconvenient to the whole community
and equally effectual for their own safefy®] If New Jersey or Delaware conceived [109] that

an advantage would accrue to them from an equalization of the States, in which case they would
necessarily form a junction with their neighbors, why might not this end be attained ioygleav

them at liberty to form such a junction whenever they pleased? And why should they wish to
obtrude a like arrangement on all the States, when it was, to say the least, extremely difficult, and
would be obnoxious to many of the Stadeand when neithahe inconvenience nor the benefit

of the expedient to themselves would be lessened by confining it to themselves? The prospect of
many new States to the westward was another consideration of importance. If they should come
into the Union at all, they wouldome when they contained but few inhabitants. If they should

be entitled to vote according to their proportion of inhabitants, all would be right and safe. Let
them have an equal vote, and a more objectionable minority than ever might give law to the
whole [62]

At the close of Mr. Madison's remarks, the committee decided, by a vote of seven States against
three, one State being divided, to report the Virginia fdahe Convention. The delegation of

New York (with the exception of Hamilton), and those of New Jersey and Delaware, constituted
the negative votes. The vote of Maryland was divided [110] by Luther Martin, who had
constantly acted with the minority. Thete of Connecticut was given for the report, but she was
not long to remain on that side of the ques{®@3i.

NOTE ON THE OPINIONS OF HAMILTON.

The idea has beenare or less entertained, from the time of the Convention to the present day,

that Hamilton desired the establishment ofi@narchicalgovernment. This impression has

arisen partly from the theoretical opinions on government which he undoubtedly heldhiand w

he expressed with entire freedom in the course of the debate, of which an account has been given
in the previous chapter; and partly from the nature of some of his propositions, especially that for
an executive during good behavior, which has beeresormas assumed to have been the same

thing as an executive for life. | believe that the imputation of a purpose on his part to bring about
the establishment of any system not essentially republican in its spirit and forms, is unfounded
and unjust, and th@tcan be shown to be so.

Mr. Luther Martin, in his celebrated letter or report to the legislature of Maryland on the doings
of the Federal Convention, referred to a distinct monarchical party in that body, "whose object
and wish," he said, "it was to dist and annihilate all State governments, and to bring forward
one general government over this whole continent, of a monarchical nature, under certain
restrictions and limitations. Those who openly avowed this sentiment,” he said, "were, it is true,
butfew; yet it is equally true, that there was a considerable number who did not openly avow it,
who were, by myself and many others of the Convention, considered as being in reality favorers
of that sentiment and acting upon those principles, covertly eadeg\to carry into effect what

they well knew openly and avowedly could not be accomplished.” He then goes on to say, that
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there was a second party, who were "not for the abolition of the State governments, nor for the
introduction of a monarchical govenent[111] under any form; but they wished to establish

such a system as could give their own States undue power and influence, in the government, over
the other States." "A third party,” he adds, "was what | considaexdfederal and republicdh

that is to say, it consisted of the delegations from Connecticut, New York, New Jersey,

Delaware, and in part from Maryland, and of some members from other States, who were in

favor of a federal equality and the old principle of the Confederation.

Upon this ruleof classification, the test of republicanism was to be found in the views

entertained by members upon the question whether the State governments ought to be abolished.
Mr. Martin, indeed, went further, and considered those onlgusrepublican, who we in

favor of a purely federal system, and opposed to any plan of popular representation. Now it is
quite clear, that the abolition of the State governments, so far as that subject was considered at
all, and in the sense in which it was at any time meetio did not necessarily leadrtenarchy

as a conclusion. The reduction of the State governments to local corporations and to the position
of subordinate agents of the central government, was considered by some as a necessary
consequence of a national repentative government. This arose from the circumstance that a

union of federal and national representation had nowhere been witnessed, and had not therefore
been considered. | have already suggested, in the text, that, if the framers of the Corsitlution
gone on to the adoption of a pure system of popular and proportional representation in all the
branches of the government, they must inevitably have bestowed upon that government full
legislative power over all subjects; otherwise, they would havéhefStates, possessed of the
sovereign powers of a distinct political organization, to contend with the national government by
adverse legislation. The subsequent expedient of a direct and equal representation of the States in
one branch of the governmdmds in reality, to a great degree, disarmed State jealousy and
opposition, by giving to the States as political bodies an equal voice in the check established by
the branch in which they are represented.

So that to argue, that, because there were mersaldhe necessity for making a purely

national or proportionate system of popular representation consistent with the situation in which
it would place the country, they were therefore in favor of a monarchical system, was to argue
from premises to a condion in no way connected. Had such a plan been carried out, it could
have been, and must have been, purely republican in all its details; and it would have been liable
to the reproach of beingonarchicalin no other sense than any system which did ndd yiee

point of a full federal equality, for which Mr. Martin and his party contended.[112]

Undoubtedly, Hamilton, as | have said, was in favor of bestowing upon the national government
full powerto legislate upon all subjects; and to this extent, atkisnsense, he proposed the
abolition of the State governments. But any one who will attend carefully to the course of his
argument) imperfectly as it has been presenéeavill find that it embraces the following

course of reasoning. All federal governmeants weak and distracted. In order to avoid the evils
incident to that form, the government of the American Union must be a national representative
system. But no such system can be successful, in the actual situation of this country, unless it is
endowedwith all the principles and means of influence and power which are the proper supports
of government. It must therefore be made completely sovereign, and State power, as a separate
legislative authority, must be annihilated; otherwise, the States wilbtbenty able, but will be



constantly tempted, to exert their own authority against the authority of the nation. | have already
expressed the opinion, that in this view of the subject, assuming that the States were not to be
admitted to an equal represerdatas political corporations in any branch of the governrdent,

as the framers and friends of the Virginia plan had thus far conténéteahilton was right. |

believe that a constitution, in which the States had not been placed upon an equal footing in one
branch of the legislative power, and under which the State sovereignties had been left as they
were left by the system actually adopted, if it could have been ratified by all the States, could not
have endured to our times. Yet the fortunate result of tkedhsystem that is embraced in the
Constitution of the United States, is the product, not simply of either of the theories of a national
or a federal government, but of a compromise between the two.

But the charge of antepublican tendencies or desidres been most often urged against

Hamilton, on account of his theoretical opinions concerning the comparative merits of different
governments, and of certain features of the plan of a constitution which he read to the
Convention. With respect to these @sirl shall state the results of a very careful examination
which | have made of all the sources of information as to the views and opinions which he
expressed or entertained. Mr. Madison has given us what he probably intended as a full report of
at leasthe substance of Hamilton's great speech addressed to the committee of the whole, and
has informed us that his report was submitted to Colonel Hamilton, who approved it, with a few
verbal changes. But how meagre a report, which fills but six pages iotth@edition of Mr.
Madison's "Debates,"” must have been in comparison with the speech actually made by Hamilton,
will occur to every reader who notices the fact that the[113] speech occupied the entire session of
one day (June 18), and who examines tief lnom which he spoke, and which is still extant.
(Hamilton's Works, 1. 409.)

He was an earnest, and | am inclined to think a fervid and rapid speaker. Certainly he spoke from
a mind full of knowledge of the principles and the working of other systémaslity, and

possessed of resources which have never been excelled in any statesman who has been called to
aid in the work of creating a government. The topics set down in his brief exhibit a very wide

range of thought, enriched by copious illustratiawsf the history and experience of other

countries, and from the views of the most important writers on government; while the whole
argument bears logically and closely upon the actual situation of our confederacy and upon the
guestions at issue. It is nptobable, therefore, that Mr. Madison's report gives us an adequate

idea of the speech, or fully exhibits its reasoning. | have collated it, sentence by sentence, with
the report in Judge Yates's Minutes, and with Hamilton's own brief, and have prepamgd fo

own use a draft containing the substance of what these three sources can give us. The results may
be thus giverd

1. That Hamilton, in stating his views of the theoretical value of different systems of
government, frankly expressed the opinion thatBhitish constitution was the best form which
the world had then producédciting the praise bestowed upon it by Necker, that it is the only
government "which unites public strength with individual security."

2. That, with equal clearness, he stated lia®pinion that none but a republican form could be
attempted in this country, or would be adapted to our situation.



3. That he proposed to look to the British Constitution for nothing but those elements of stability
and permanency which a republicanteys requires, and which may be incorporated into it
without changing its characteristic principles.

The only question that remains, in order to form a judgment of his purposes, is, whether there
was anything in the plan of a constitution drawn up by hia ihinconsistent with the spirit of
republican liberty. The answer is, that there was not. There is throughout this plan a constant
recognition of the authority of the people, as the source of all political power. It proposed that the
members of the Assably should be elected by the people directly, and the members of the
Senate by electors chosen for the purpose by the people. The executive was in like manner to be
chosen by electors, appointed by the people or by the State legislatures. So farethasebban

was as strictly republican, as is that of the Constitution under which we are actually living. But
he[114] proposed that the executive and the senators should hold theiraifficesgood

behavior and this has been his offence against repabism, with those who measure the

character of a system by the frequency with which it admits of rotation in office. His accusers
have failed to notice that he made his executive personally responsible for official misconduct,
and provided that both he@the senators should be subject to impeachment and to removal

from office. This was a wide departure from the principles of the English constitution, and it
constitutes a most important distinction between a republican and a monarchical system, when it
is accompanied by the fact that the office of a ruler or legislator is attained, not by hereditary
right, or the favor of the crown, but by the favor and choice of the people.

| have thus stated the principal points to which the inquiries of the readéd Sleadirected in
investigating the opinions of this great man, because | believe it to be unjust to impute to him

any other than a sincere desire for the establishment and success of republican government. That
he desired a strong government, that he litdes disposed to dogmatize upon abstract theories of
liberty, and that he trusted more to experience than to hypothesis, may be safely assumed. But
that he ardently desired the success of that republican freedom which is founded on a perfect
equality ofrights among citizens, exclusive of hereditary distinctions, is as certain as that he
labored earnestly throughout his life for the maxims, the doctrines, and the systems which he
believed most likely to secure for it a fair trial and ultimate success.HiSalescription of his

own opinions, when writing of himself as a third person in 1792; Works, VII. 52.)

That the system of government sketched by Hamilton was not received by many of those who
listened to him with disapprobation on account of what e 9een supposed itsonarchical
character, we may safely assume, on the testimony of Dr. Johnson of Connecticut, one of the
most moderate men in the Convention. Contrasting the New Jersey and Virginia plans, he is
reported (by Yates) to have said: "feears to me that the Jersey plan has for its principal object
the preservation of the State governments. So far it is a departure from the plan of Virginia,
which, although it concentrates in a distinct national government, is not totally independent of
that of the States. A gentleman from New York, with boldness and decision, proposed a system
totally different from bothand although he has been praised by everyboeyas been

supported by none." (Yates's Minutes, Elliot, I. 431.)

Even Luther Martin di not seem to regard the objects of what he calls the monarchical party as
being any worse, or more dangerous to liberty,[115] than the projects of those whom he



represents as aiming to obtain undue power and influence for their own States, and whom at the
same time he acquits of monarchical designs or a desire to abolish the State governments. The
truth is, that nobody had any improper purposes, or anything at heart but the liberties and
happiness of the people of America. We are not to try the speculetive of men engaged in

such discussions as these by the charges or complaints elicited in the heats of conflicting
opinions and interests, inflamed by a zeal too warm to admit the possibility of its own error, or to
perceive the wisdom and purity of appmnent.

[116]

CHAPTER V1.

Conflict between the National and Federal Systdni¥vision of the Legislature into Two
Chamberg Disagreement of the States on the Nature of Representation in the Two Br@&nches.
Threatened Dissolution of the Union.

We are now pproaching a crisis in the action of the Convention, the history of which is full of
instruction for all succeeding generations of the American people. We have witnessed the
formation of a minority of the States, whose bond of connection was a commoitiopgoshe
establishment of what was regarded as a "national” government. The structure of this minority,
as well as that of the majority to which they were opposed, the motives and purposes by which
both were animated, and the results to which theiflictmfinally led, are extremely important

to be understood by the reader.

The relative rank of the different States in point of population, at the time of the formation of the
Constitution, was materially different from what it is at the present dagir¥a, then the first

State in the Union, is now the fourth. New York, now at the head of the scale, then ranked after
North[117] Carolina and Massachusetts, which occupied the third and fourth positions in the first
census, and which now occupy respedyitke sixth and tenth. South Carolina, which then had a
smaller population than Maryland, now has a much greater. Georgia at that time had not half so
many inhabitants as New Jersey, but now has twice as many.

Great inequalities existed, as they stillstxbetween the different members of the confederacy,

not only in the actual numbers of their inhabitants, and their present wealth, but in their capacity
and opportunity of growth. Virginia, with a population fourteen times as large, had a territorial
extent of thirty times the size of Delaware. Pennsylvania had nearly seven times as many people
as Rhode Island, and nearly forty times as much territory. The State of Georgia numbered a little
more than a third as many people, but her territory was nealyawimes as large as the

territory of Connecticut.

The four leading States, Virginia, Pennsylvania, North Carolina, and Massachusetts, had an
obvious motive for seeking the establishment of a government founded on a proportionate
representation of therespective populations. The States of South Carolina and Georgia had
generally acted with them in the formation of the Virginia plan; and these six States thus



constituted the majority by which the principle of what was called a "national,” in distinction
from a "federal” government, had been steadily pressed to the conclusions arrived at in the
committee of the whole, and now embraced in its[118] rgpditAll but two of them were

certain to remain slaveholding States; but in the adoption of numbers as the basis of
representative influence in the government, they all had a common interest, which led them for
the present to act togethéb]

At the head of the minority, or the States which desired a government of federal equality, stood
the State of New York, then the fifth State in the Union. She was represented by Atexande
Hamilton, Robert Yates, and John Lansing, Junior. The two latter uniformly acted together, and
of course controlled the vote of the State. Hamilton's vote being thus neutralized, his influence
on the action of the Convention extended no farther thawelght and importance attached to

his arguments by those who listened to them.

Occupying at that period nearly a middle rank between the largest and the smallest of the States
with respect to population, New York had not yet grasped, or even perceivearitierful

elements of her future imperial greatness. Her commerce was not inconsiderable; but it had
hitherto been the disposition of those who ruled her counsels to retain its regulation in their own
hands, and to subject it to no imposts in favor ofgeeral interests of the Union. Most of her
public men, als@66] held it to be impracticable to establish a general government of [119]
sufficient energy to peade every part of the United States, and to carry its appropriate benefits
equally to all, without sacrificing the constitutional rights of the States to an extent that would
ultimately prove to be dangerous to the liberties of their people. Their vidve slibject was,

that the uncontrolled powers and sovereignties of the States must be reserved; and that,
consistently with the reservation of these, a mode might be devised of granting to the
confederacy the moneys arising from a general system of rev&me power of regulating
commerce and enforcing the observance of treaties, and other necessary matters of less moment.
This was the opinion of Yates, the Chief Justice of the State, who may be taken as a fair
representative of the sentiments of a lgygd, if not of a majority, of its people at this tif&g]

But neither he, nor any of those who concurred with him, succeeded in pointing out the mode in
which the power to collect revenues, to regulate commerce, and to enforce the observance of
treaties, could be conferred on the confederacy, without impairing the sovereignties of the States.
It does not appear whether this class of statesmen contemplated af fudrgnd unrestrained

power over these subjects to a federal government, or whether they designed only a qualified
grant, capable of being recalled or controlled by the parties to the confederacy, for reasons and
upon occasions of [120] which those pestwere to judge. From the general course of their
reasoning on the nature of a federal government, it might seem that the latter was their
intention[68] It is not difficult to understand how these gentlemen may have supposed that an
irrevocable grant of powers to a general government might be dangerous to the liberties of the
people of the States, because such a grant would involve a surrender of more dhéess of

original State sovereignties to a legislative body external to the State itself. But if they supposed
that a grant of such powers could be made to a "federal" government, or a political league of the
States, acting through a single body in the nattieediet, and to be exercised when necessary

by the combined military power of the whole, and yet be any less dangerous to liberty, it is
difficult to appreciate their fears or to perceive the consistency of their plan. If the liberties of the
people werany the less exposed under their system, than under that of a "national" government,
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it must have been because their system was understood by them to involve only a qualified and
revocable surrender of State sovereignty.

But however this may have been,h@vas undoubtedly [121] a settled conviction on the part of
the two delegates of New York who controlled the vote of the State in the Convention, that they
had not received the necessary authority from their own State to go beyond the principle of the
Corfederation; that it would be impracticable to establish a general government, without
impairing the State constitutions and endangering the liberties of the people; and that what they
regarded as a "consolidated" government was not in the remotest ddégre¢hs

contemplation of the legislature of New York when they were sent to take their seats in the
Convention.

The same sentiments, with far greater zeal, with intense feeling and some acrimony, were held
and acted upon by Luther Martin of Maryland,exyweminent lawyer, and at that time Attorney
General of the State, who sometimes had it in his power, from the absence of his colleagues, to
cast the vote of his State with the minority, and who generally divided it on all critical questions
that touchedhe nature of the government. The State itself, with a population but a little less than
that of New York, had no great reason to regard itself as peculiarly exposed to the dangers to be
apprehended from combinations among the larger States to oppressttes; and it does not
appear that these apprehensions were strongly felt by any of her representatives excepting Mr.
Martin.[69] The great energy and earnes§)¢$22] however, of that distinguished person,
prevented a concurrence of the State with the purposes and objects of the majority.

Connecticut might reasonably consider herself as one of the smaller States, and her vote was
steadily given for an equalityf suffrage in both branches of the national legislature, down to the
time of the final division upon the Senate. The States of New Jersey and Delaware formed the
other members of the minority, upon this general question.

On the one side, therefore, of wineould have been, but for the great inequalities among the
States, almost a purely speculative question, we find a strong determination, the result of an
apparent necessity, to establish a government in which the democratic majority of the whole
people ofthe United States should be the ruling power; and in which, so far as State influence
was to be felt at all, it should be felt only in proportion to the relative numbers of the people
composing each separate community. It was considered by those whaednibia side of the
guestion, that, when the great States were asked to perpetuate the system of federal equality on
which the Confederation had been founded, they were asked to submit to mere injustice, on
account of an imaginary danger to their smaitamfederates. They held it to be manifestly

wrong, that a State fourteen times as large as Delaware should have only the same number of
votes in the national legislature. Whether the States were now met as[123] parties to a subsisting
confederacy, under vi¢h they might be regarded in the same light as the individuals composing
the social compact; or whether they were to be looked upon as so many aggregates of individuals
for whose personal rights and interests provision was to be made, as if they comnpased

already united, it was believed by the majority that no safe and durable government could be
formed, if the democratic element were to be excluded. Pure democracies had undoubtedly been
attended with inconveniences. But how could peace and esaldm be preserved, under the
republican form, if half a million of people dwelling in one political division of the country
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possessed only the same suffrage in the enactment of laws as sixty thousand people dwelling in
another division? Leave out of vidWve theory which taught that the States alone, regarded as
members of an existing compact, must be considered as the parties to the new system, as they
had been to the old, and it would be found that the political equality of the free citizens of the
United States could be made a source of that energy and strength so much needed and as yet so
little known. With it was connected the idea and the practicability of legislation that would reach
and control individuals. Without it, there could be only a systeooercion of the States, whose
opposition would be invited, rather than repressed, upon all occasions of importance. Abandon
the necessary principle of governing by a democratic majority, said George Mason, and if
the[124] government proceeds to taxatitme States will oppose its powgrd]

On the other hand, the minority, insisting on a rigid construction of their powers, and planting
themselves upon the natwethe compact already formed between the States, contended that
these separate and sovereign communities had distinct governments already vested with the
whole political power of their respective populations, and therefore that they could not,
consisterly with the truth of their situation, act as if the whole or any considerable part of that
power could be transferred by the people themselves to another government. They said, that
whatever power was to be conferred on a central or general governmebenguahted by the
States, as political corporations, and that therefore the principle of the Union could not be
changed, whatever addition it might be expedient to make to its authority. They said, that, even if
this theory were not strictly true, the dieaStates could not safely unite with the larger upon

any other; and especially that they could not surrender their liberties to the keeping of a majority
of the people inhabiting all the States, for such a power would inevitably destroy the State
consttutions. They were willing, they said, to enlarge the powers of the federal government;
willing to provide for it the means of compelling obedience to its laws; willing to hazard much

for the general welfare. But they could not consent to place the vistgroe of their local [125]
governments, with all their capacity to protect the distinct interests of the people, and all their
peculiar fitness for the administration of local concerns, at the mercy of great communities,
whose policy might overshadow amthose power might destroy them.

To the claim of political equality as between a citizen of the largest and a citizen of the smallest
State in the Union, they opposed the doctrine, that in his own State every citizen is equal with
every other, and holds sl rights and liberties, and so much political power, as the State may
see fit to bestow upon him; but that, when separate States enter into political relations with each
other for their common benefit, it is among the States themselves that the equstipyrevail,
because States can only be parties to a compact upon a footing of natural equality, just as
individuals are supposed to enter society with equal natural rights. This doctrine, they said, was
especially necessary to be applied between Statexwpfinequal magnitudes. If applied, it

would render unnecessary the division of the legislative body into two chambers; would dispense
with any but a supreme judicial tribunal; and would admit of a ratification by the States in
Congress, without raisintpe hazardous and doubtful question of a direct resort to the people,
whose power to act independently of their State governments was by some strenuously denied.

These, in substance, were the principles now brought into direct collision, urged undér a grea
variety of forms, and recurring upon the successive[126] details of the Constitution, as its
formation proceeded, and pressed with equal earnestness and equally firm convictions of duty on
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both sides. | confess that it does not seem to me importarieiforacticable, to decide which

party was theoretically correct. A great deal of the reasoning on both sides was speculative, and
it is not easy to deny some of the chief propositions which were maintained on the one side and
the other. We are too apgnnaps, to judge of the real soundness of the opinions held by

opposite parties to the first compromise of the Constitution, by the subsequent history and
success of the government, and by the views and feelings which we entertain of that history and
thatsuccess. Whereas, in truth, if we place ourselves at the point where the framers of the
Constitution stood at the time we are examining, we shall find that, with the exception of the
influence due to one or two governing facts of previous history, it heagetically as correct to
contend for a purely federal as for a purely national government. Almost everything depends
upon the object towards which they were to reason; and therefore the premises were in a
considerable degree open to an arbitrary chdiitke object was to establish a government,

against the exercise of whose legitimate powers State legislation could not possibly be exerted,
some higher authority than that of the State governments must be resorted to; and the reasoning
which tended to mve the existence of that authority and the practicability of invoking it, and the
danger of any other kind of government,[127] comes logically and consistently in support of the
great purpose to be attained. If, however, from an honest fear for thecfdtetgl interests, the
purpose was to have a government that would not seriously diminish the powers of the States,
but would leave them with always unimpaired sovereignties, capable of resisting the measures of
the central power, then the States wertagaly competent and sufficient to the formation of

such a system, and the reasoning which placed them in the light of parties to a social compact
was theoretically true. On the one side, it was believed that a government formed by the States
upon the pmciple of federal equality would be destructive of the powers of the general
government, whatever those powers might be. On the other side, it was considered that the
principle of governing by a democratic majority of the people of all the States wouédthade
powers too formidable for the safety of the State constitutions. According to the force we may
assign to the one or the other tendency, the reasoning on either side will appear to us to be almost
equally correct.

But there were, as | have said, mréwo facts of previous history, which gave the advocates of

a national government a great advantage over their opponents, and went far towards settling the
real merits of the two opposite systems. A federal system had been tried, and had broken down in
complete prostration of all the appropriate energies and functions of government. The advocates
of the opposite system, therefore, could point to all the failures[128] and all the defects of the
Confederation, in proof of the reasoning which they emplolyedddition to this, they could

adduce the same general tendency in all former confederacies of the same nature. But no
experiment had been made by the people of the American States, of a government founded
expressly on the national character and relatmfrtheir inhabitants; and if the merits of such a
government were now only to be maintained by theoretical reasoning, on the other hand it had
not suffered the injury of acknowledged defeat.

The difficulty in the way of its adoption was its supposed ¢ewgl to absorb, and perhaps to
annihilate, the sovereignties of the States. The advocates of the Virginia plan were called upon to
show how the general sovereignty and jurisdiction which they proposed to give to their system
could consist with a consideldabthough subordinate, jurisdiction in the States. One of its
moderate and candid oppondiiid declared that, if this could be shown, the objections to it
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oughtto be surrendered; but if not, he thought that those objections must have their full force.

But, from the very nature of the case, that which had not been demonstrated by experience could
rest only upon opinion; and while the Virginia system made no ptlostsion for State defence
against encroachments of the general government than such as might be found in the election by
the State legislatures of the national Senate, the apprehensions of the smaller States could not be
[129] satisfied, however admirabthe theory, and however able might be the reasoning by

which it was supported.

Let the reader, then, as he pursues the history of this conflict between the opposing interests of
the two classes of States, and observes how strenuously the differemstinesrg maintained,

until victory became impossible on either side, note the danger of adhering too firmly to mere
theoretical principles, in matters of government. He will see the impressive spectacle of States
assembled for the formation of some systapatble of answering the exigencies of their

situation; he will see how rapidly a difference of local interests developed the most opposite
theories, and how profoundly those theories were discussed; and he will see this conflict carried
on for days, and @n for weeks, with all the sincerity that interest lends to conviction, and all the
tenacity that conviction can produce, until at last the whole discussion leads to the probable
failure of the purpose for which the assembly had been instituted. He evilsde an

amalgamation of the two systems, which in their integrity were irreconcilable, and will witness
the first introduction of that mode of adjusting opposite interests and conflicting theories of
government which lies at the basis of the Constitubiotiie United States, and which alone can
furnish a safe foundation on which to unite the destinies and wants of separate communities
possessed of distinct political organizations and rights.

The Convention had received the report of the[130] committdeeoihole on the 19th of June.

From that day until the 5th of July the struggle was continued, commencing with the proposition
which affirmed the division of the legislative department of the government into two branches.
Although such an arrangement diot necessarily involve the principle of national and popular
representation, it was opposed as unnecessary by those who desired to retain the system of
representation by States, and who therefore intended to preserve the existing organization of the
Congess. Still, the needful harmony and completeness of the scheme, according to the genius of
the AngloAmerican liberty, required this division of the legislature.

Doubtless a single council or chamber can promulgate decrees and enact laws; but it had never
been the habit of the people of America, as it never had been the habit of their ancestors for at
least a period of somewhat more than five centuries, to regard a single chamber as favorable to
liberty, or to wise legislatiofiZ2] The separation into two chambers of the lords spiritual and
temporal, and the commons, in the English constitution, does not seem to have originated in a
difference of personal rank, so ofuas in their position as separate estates of the realm. All the
orders might have voted promiscuously in one house, and just as effectually signified [131] the
assent or dissent of Parliament to any measure propd3edut the practice of making the

assent of Parliament to consist in the concurrent and separate action of the two estates, though
difficult to be traced to its origin in any distinct purpose or eabscame confirmed by the

growing importance of the commons, by their jealousy and vigilance, and by the controlling
position which they finally assumed. As Parliament gradually proceeded to its present
constitution, and the separate rights and privilefeébe two houses became established, it was
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found that the practice of discussing a measure in two assemblies, composed of different persons,
holding their seats by a different tenure and representing different orders of the state, was in the
highest degee conducive to the security of the subject, and to sound legidladipn.

So fully was the conviction of the practical convenience [132] and utility of two chamb
established in the Anglican mind, that, when representative government came to be established
in the British North American Colonies, although the original reason for the division ceased to be
applicable, it was retained for its incidental advantalgesone of these Colonies was there any
difference of social condition, or of political privilege or power, recognized in the system of
representation; and as there were, therefore, no separate estates or orders among the people,
requiring to be protectesyainst each other's encroachments, or holding different relations to the
crown, we cannot attribute the adherence to the system of two chambers, on the part of those
who solicited and received the privilege of establishing these colonial governmemghiag

but their belief in its practical advantages for the purposes of legislation. Still less can we
suppose, that after the Revolution, and when there no longer existed any such motive as might
have influenced the crown in modelling the colonial afterimperial institutions, to a certain

extent, the people of these States should have perpetuated in their constitutions the principle of a
division of the legislature into two chambers, for any other purpose than to secure the practical
benefits which thy and their ancestors had always found to flow from it.

Only three exceptions to this practice existed in America, at the time of the formation of the
Constitution. They were the legislatures of the States of Pennsylvania and Georgia, and the
Congress othe Confederation.[133]

But the Congress being in fact only an assembly of deputies from confederated States, the means
scarcely existed for the application of the principle so familiar in the legislatures of most of the
States themselves. As a new goveeninvas now to be formed, whose theoretical and actual
powers were to be essentially different, an opportunity was afforded for the ancient and favorite
construction of the legislative department. The proposal was resisted, not because it was doubted
that,in a government of direct legislative authority, in which the people are themselves to be
represented, the system of two chambers is practically the best, but because those who opposed
its introduction denied the propriety of attempting to establish argavent of that kind. The

States of New York, New Jersey, and Delaware, therefore, recorded their votes against such a
division of the legislature, and the vote of Maryland was divided upon the qug&jon.

The reader will observe, however, that, in its present aspect, there was a chasm in the Virginia
plan, which to some extent justifies the opposition of the minority to the system of two

legislative chambers. Aocding to that plan, the people of the States were to be represented in
both chambers in proportion to their numbers. But as there were no distinct orders among the
people to furnish a different basis for the two houses, the system must either be apheatedu
representation of the whole people, as it is in the State constitutions generally, or some artificial
[134] basis must be provided for one house, to distinguish it from the other, and to furnish a
check as between the two. In a republican govertynaa in a state of society where property is
not entailed and distinctions of personal rank cannot exist, such a basis is not easily found; and if
found, is not likely to be stable and effectual. The happy expedient of selecting the States as the
basis 6 representation in the Senate, which had not yet been agreed upon, and which was
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resorted to as an adjustment of a serious conflict between two opposite principles of government,
has furnished a really different foundation for the two branches, as tasitice separate
representation of the different orders in the British constitution. It has thus secured the incidental
advantages of two chambers, without resorting to those fluctuating or arbitrary distinctions
among the people, which can alone affandsuch a country as ours, even an ostensible

difference of origin for legislative bodies.

The same struggle which had been maintained upon this question was continued through all the
votes taken upon the mode of electing the members of the two branuthegam their tenure of

office. It is not necessary here to rehearse the details of these proceedings; the result was, that the
members of the first branch of the legislature were to be chosen by the people of the States for a
period of two years, and telwentyfive years of age, while the members of the second or

senatorial branch were to be chosen by the State legislatures for a period of[135] six years, and to
be thirty years of age. The States of Pennsylvania and Virginia voted against the efection o
senators by the legislatures of the States, because it was still uncertain whether an equality or a
ratio of representation would finally prevail in that branch, and the election by the legislatures

was considered to have a tendency to the adoption edj@etlity[76]

At length, the sixth resolution, which defined the powers of Congress, and the seventh and
eighth, which involved the fundamental point of the agé in the two branches, were

reached77] The subject of the powers of Congress was postponed, and the question was stated
on the rule of suffrage for the firstanch, which the resolution declared ought to be according to
an equitable ratio. In the great debate which ensued, Madison, Hamilton, Gorham, Reed, and
Williamson combated the objections of the smaller States, while Luther Martin, with his
accustomed warth, resisted the introduction of the new principle. The discussion involved on
both sides a repetition of the arguments previously employed; but some of the views presented
are of great importance, especially those taken by Madison and Hamilton, ot #ti®siin

which the smaller States must be placed, if a constitution should not be formed and adopted
containing a just distribution of political power among the whole people of the country, creating
thereby a government of sufficient energy to protech sl all of the States against [136]

foreign powers, against the influence of the larger members of the confederacy, and against the
dangers to be apprehended from their own governments.

Let each State, said Mr. Madison, depend on itself for its secuargyposition of independence

of the Union, and let apprehensions arise of dangers from distant powers, or from neighboring
States, and from their present languishing condition, all the States, large as well as small, would
be transformed into vigorous @hightoned governments, with an energy fatal to liberty and
peace. The weakness and jealousy of the smaller States would quickly introduce some regular
military force, against sudden danger from their powerful neighbors; the example would be
followed, wauld soon become universal, and the means of defence against external danger would
become the instruments of tyranny at home. These consequences were to be apprehended,
whether the States should run into a total separation from each other, or into partial
confederacies. Either event would be truly deplorable, and those who might be accessory to
either could never be forgiven by their country, or by thems¢h&js.
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To these consequences of a dissolution of the Union, Hamilton added another, equally serious.
Alliances, he declared, must be formed with different rival and hostile nations of Europe, who
would seek to make us parties to their own quarrels. The repregesi@itiforeign nations

having American dominions betrayed the utmost anxiety about the [137] result of that meeting of
the States. It had been said that respectability in the eyes of Europe was not the object at which
we were to aim; that the proper desajirepublican government was domestic tranquillity and
happiness. This was an ideal distinction. No government could give us tranquillity and happiness
at home, which did not possess sufficient stability and strength to make us respectable abroad.
This was the critical moment for forming such a government. We should run every risk in

trusting to future amendments. As yet, we retain the habits of union. We are weak, and sensible
of our weakness. Henceforward the motives would become feeble and the iffigudtater. It

was a miracle that they were here, exercising their tranquil and free deliberations on the subject.
It would be madness to trust to future miraglé&3.

But these warnings were of no avail against the settled determination of those who saw greater
dangers in the establishment of a government which was in their view to approximate the
condition of the States to that of counties in a single Statepiiimgple of a proportionate
representation of the populations of the State, was just and necessary; but it was now leading to
the extreme of an entire separation, because it was carried to the extreme of a full application to
every part of the governmem like manner, there was an equally urgent necessity for some
provision which should receive the States in their political capacity, and on a footing of [138]
equality, as constituent parts of the system. But this principle was now forcing the majority i

the alternative of a partial confederacy, or of none at all, because it was insisted that the
government must be exclusively founded on it. Neither party was ready to adopt the suggestion
that the two ideas, instead of being opposed, ought to be cedylsio that in one branch the

people should be represented, and in the other the f&aj&he consequence was that the
proportionate rule of suffrage for thedi branch was established by a majority of one State
only;[81] and the Convention passed on, with a fixed and formidable minority wholly

dissatisfied, to considevhat rule should be applied to the Senate.

The objects of a Senate were readily apprehended. They were, in the first place, that there might
be a second chamber, with a concurrent authority in the enactment of laws; secondly, that a
greater degree of stiity and wisdom might reside in its deliberations, than would be likely to

be found in the other branch of the legislative department; and, thirdly, that there might be some
diversity of interest between the two bodies. These objects were to be attapreditding for

the Senate a distinct and separate basis of its own. If such a basis is found among the individuals
composing a political [139] society, it must consist of the distinctions among them either in
respect to social rank or in respect to propadith regard to the first, the absence of all

distinctions of rank rendered it impossible to assimilate the Senate of the United States to the
aristocratic bodies which were found in other governments possessed of two legislative
chambers. Property, &gld by individuals, might have been assumed as the basis of a distinct
representation, if the laws and customs of the different States had generally admitted of its
possession in large masses through successive generations. But they did not adrhi¢ of it. T
general distribution and diffusion of property was the rule; its lineal transmission from the father
to the eldest son was the exception. Had the Senate been founded upon property, it must have
been upon the ratio of wealth as between the differergésStiaitthe same manner in which the
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senatorial representation of counties was arranged under the first constitution of
Massachusetf82] It was very soon settle@mhd conceded, that the States, as political societies,
must be preserved; and if they were to be represented as corporations, or as SO many separate
aggregates of individuals, they must be received into the representation on an equal footing, or
accordingo their relative weight. An inquiry into their relative wealth must have involved the
guestion, as to five of them at least, whether their slaves were to be counted as part of that
wealth. No satisfactory decision of this naked question could have [#é@]Had; and it is to be
considered among the most fortunate of the circumstances attending the formation of the
Constitution, that this question was not solved, with a view of founding the Senate upon the
relative wealth of the States.

Two courses only reained. The basis of representation in the Senate must either be found in the
numbers of people inhabiting the States, creating an unequal representation, or the people of each
State, regarded as one, and as equal with the people of every other Stabe, rapitsented by

the same number of voices and votes. The former was the plan insisted on by the friends and
advocates of the "national" system; the latter was the great object on which the minority now
rallied all their strength.

The debate was not lopgotracted; but it was marked with an energy, a firmness, and a warmth,
on both sides, which reveal the nature of the peril then hanging over the unformed institutions,
whose existence now blesses the people of America. As the delegations of the Stasehap

the decision of this critical question, the result of a separation became apparent, and with it
phantoms of coming dissension and strife, of foreign alliances and adverse combinations, loomed
in the future. Reason and argument became powerlgesgoade. Patriotism, for a moment, lost

its sway over men who would at any time have died for their common country. Not mutterings
only, but threats even were heard of an appeal to some foreign ally, by the smaller States, if the
larger ones should dare dissolve[141] the confederacy by insisting on an unjust scheme of
government.

Ellsworth, of Connecticut, in behalf of the minority, offered to accept the proportional
representation for the first branch, if the equality of the States were admittedsectnal, thus

making the government partly national and partly federal. It would be vain, he said, to attempt
any other than this middle ground. Massachusetts was the only Eastern State that would listen to
a proposition for excluding the States, as e@uiditical societies, from an equal voice in both
branches. The others would risk every consequence, rather than part with so dear a right. An
attempt to deprive them of it was at once cutting the body of America in two.

At this moment, foreseeing the prdiiley of an equal division of the States represented in the
Convention, one of the New Jersey memf@3isproposed that the President should write to the
executive of New Hampshire, to request the attendance of the deputies who had been chosen to
represent that State, and who had not yet taken seats. Two States only voted for thig#4jotion,
and the discussion proceeded. Madison, Wilson, and King, with great earnestness, resisted the
compromise proposed by Ellsworth, and when the vote was finally taken, five States were found
to be in favor of an equal representation in$le@ate, five were opposed to it, and the vote of
Georgia was divide{B5]
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[142]

Thus was this assembly of great and patriotic men brought finally to a staheé, fipgular

urgency with which opposite theories, springing from local interests and objects, were sought to
be pressed into a constitution of government, that was to be accepted by communities widely
differing in extent, in numbers, and in wealth, andlirthat constitutes political power, and

which were at the same time to remain distinct and separate States. As we look back to the
possibility of a failure to create a constitution, and try to divest ourselves of the identity which

the success of that pariment has given to our national life, the imagination wanders over a

dreary waste of seventy years, which it can only fill with strange images of desolation. That the
administration of Washington should never have existed; that Marshall should nexer hav
adjudicated, or Jackson conquered; that the arts, the commerce, the letters of America should not
have[143] taken the place which they hold in the affairs of the world; that instead of this great
Union of prosperous and powerful republics, made one prosp and powerful nation, history

should have had nothing to show and nothing to record but border warfare and the conflicts of
worrnout communities, the sport of the old clashing policies of Europe; thaj®esfnment

should have become one of the eddd delusions with which mankind have successively

deceived themselves, and republican institutions have been made only another name for anarchy
and social disorded; all these things seem at once inconceivable and yet probadilence the

fearful conjurngs of fancy, and the inevitable deductions of reason.

We know not what combinations, what efforts, might have followed the separation of that
convention of American statesmen, without having accomplished the work for which they had
been assembled. We dodw, that, iftheycould not have succeeded in framing and agreeing
upon a system of government capable of commending itself to the free choice of the people of
their respective States, no other body of men in this country could have done it. We know that
the Confederation was virtually at an end; that its power was exhausted, although it still held the
nominal seat of authority. The Union must therefore have been dissolved into its component
parts, but for the wisdom and conciliation of those who, in thrginal earnestness to secure a
perfect theory, had thus encountered an insuperable[144] obstacle and brought about a great
hazard. | have elsewhere said that these men were capable of the highest of the mordl virtues,
that their magnanimity was as greattheir intellectual acuteness and strength. Let us turn to the
proof on which rests their title to this distinction.

[145]

CHAPTER VII.

First Grand Compromises of the Constitutbriropulation of the States adopted as the Basis of
Representation in thdoused Rule for Computing the SlavésEquality of Representation of
the States adopted for the Senate.

As the States were now exactly divided on the question whether there should be an equality of
votes in the second branch of the legislature, some congeseemed to be necessary, or the



effort to make a constitution must be abandoned. A conversation as to what was expedient to be
done, resulted in the appointment of a committee of one member from each State, to devise and
report some mode of adjustingetwhole system of representat{@o)]

According to the Virginia plan, as it then stood before the Convention, the right of suffrage in
both branches was to be upsome equitable ratio, in proportion to the whole number of free
inhabitants in each State, to which three fifths of all other persons, except Indians not paying
taxes, were to be added. Nothing had been done, to fix the ratio of representation; aigth altho
the principle of popular representation [146] had been affirmed by a majority of the Convention
as to the first branch, it had been rejected as to the second by an equally divided vote of the
States. The whole subject, therefore, was now sent to a itte@mmf compromise, who held it
under consideration for three dd83]

The same struggle which had been carried on in the Convention was renewed in the committee
the one side contending for an inequality of suffrage in both branches, the other for an equality in
both. Dr. Franklin at length gave way, and proposed that the representation in the first branch
should be according to a fixed ratio of the inhabitahtsagh State, computed according to the

rule already agreed upon, and that in the second branch each State should have an equal vote.
The members of the larger States reluctantly acquiesced in this arrangement; the members of the
smaller States, with one two exceptions, considered their point gained. When the report came

to be made, it was found that the committee had not only agreed upon this as a compromise, but
that they had made a distinction of some importance between the powers of the two bbgnches,
confining to the first branch the power of originating all bills for raising or appropriating money
and for fixing the salaries of officers of the government, and by providing that such bills should
not be altered or amended in the second [147] braruk.was intended for a concession by the
smaller States to the larg@&8] The ratio of representation in the House was fixed by the
committee at one member fevery forty thousand inhabitants, in which three fifths of the slaves
were to be computed; each State not possessing that number of inhabitants to be allowed one
member. The number of senators was not designated.

This arrangement was, upon the whole, reabte and equitable. It balanced the equal
representation of the States in the Senate against the popular representation in the House, and it
gave to the larger States an important influence over the appropriations of money and the levying
of taxes. Nor cathe admission of the slaves, in some proportion, into the rule of representation,
be justly considered as an improper concession, in a system in which the separate organizations
of the States were to be retained, and in which the States were to bentgutés proportion to

their respective populations.

The report of the committee had recommended that this plan should be taken as a whole; but as
its several features were distasteful to different sections of the Convention, and almost all parties
were dsappointed in the result arrived at by the committee, the several parts of the plan became
at once separate subjects of discussion. In the first place, the friends of a pure system of popular
representation in both branches objected to the provision congenoney and appropriation

bills, as being no concession [148] on the part of the smaller States, and as a useless
restriction[89] It therefore, in their viewleft in force all their objections against allowing each
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State an equal voice in the Senate. But it was voted to retain it in the[B$j@md the equal
vote ofthe States in the second branch was also retgié¢d.

The scale of apportionment of representatives, recommended in the report of the committee, was
also objectd to on various grounds. It was said that a mere representation of persons was not
what the circumstances of the case requirdtat property as well as persons ought to be taken

into the account in order to obtain a just index of the relative rank &téttes. It was also urged,

that, if the system of representation were to be settled on a ratio confined to the population alone,
the new States in the West would soon equal, and probably outhumber, the Atlantic States, and
thus the latter would be in a nanty for ever. For these reasons, the subject of apportioning the
representatives was recommitted to five mem@tbwho subsequently proposed a scheme, by
which the first House of Representatives should consist ofditynembers, distributed among

the States upon an estimate of their present cond@Rjrand authoding the legislature, [149]

as future circumstances might require, to increase the number of representatives, and to distribute
them among the States upon a compound ratio of their wealth and the numbers of their
inhabitantd94] The latter part of this proposition was adopted, but a new and different
apportionment, of sixtfive members for the first meeting of the legislature, was sanctioned by a
large vote of thé&tates, after a second reference to a committee of one member from each
State[95]

These votes had been taken for the purpose of agreeing upon amendmentagméhesport

of the compromise committee, which they would have so modified as to introduce into it, in
place of a ratio of forty thousand inhabitants, including three fifths of the slaves, a fixed number
of representatives for the first meeting of thgislature, distributed by estimate among the

States, and for all subsequent meetings an apportionment by the legislature itself upon the
combined principles of the wealth and numbers of inhabitants of the several States. But in order
to understand the odgtions to the latter part of this proposition, and the modifications that were
still to be made in it, it is necessary for us here to recur to that special interest which caused a
new [150] and most serious difficulty in the subject of representationyhaioth now began to

be distinctly asserted by those whose duty it was to provide for it. There is no part of the history
of the Constitution that more requires to be examined with a careful attention to facts, with an
unprejudiced consideration of the pasgs and motives of those who became the agents of its
great compromises and compacts between sovereign States, and with an impartial survey of the
difficulties with which they had to contend.

Twice had the Convention affirmed the propriety of countingsthees, if the States were to be
represented according to the numbers of their inhabitants; and on the part of the slaveholding
States there had hitherto been no dissatisfaction manifested with the old proportion of three
fifths, originally proposed undé¢he Confederation as a rule for including them in the basis of
taxable property. But the idea was now advanced, that numbers of inhabitants were not a
sufficient measure of the wealth of a State, and that, in adjusting a system of representation
between gch States as those of the American Union, regard should be had to their relative
wealth, since those which were to be the most heavily taxed ought to have a proportionate
influence in the government. Hence the plan of combining numbers and wealthufethinrs

was mainly an expedient to prevent the balance of power from passing to the Western from the
Atlantic Stateg96] It was supposed that the former [151ight in progress of time have the
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larger amount of population; but that, as the latter would at the commencement of the
government have the power in their own hands, they might deal out the right of representation to
new States in such proportions as wdutdmost for their own interests. Still there were grave
objections to this combined rule of numbers and wealth as applied to the slaveholding States. In
the first place, it was extremely vague,; it left the question wholly undetermined whether the
slaves vere to be regarded as persons or as property, and therefore left that question to be settled
by the legislature at every revision of the system. Moreover, although this rule might enable the
Atlantic States to retain the predominating influence in the powent as against the Western
interests, it might also enable the Northern to retain the control as against the Southern States,
after the former had lost and the latter had gained a majority of population. The proposed
conjectural apportionment of membéos the first Congress would give thirgix members to

the States that held few or no slaves, and twaintg to the States that held many. Mason and
Randolph, who represented in a candid manner the objections which Virginia must entertain to
such a schme, did not deny, that, according to the present population of the States, the Northern
part had a right to preponderate; but they said that this might not always be the case; and yet that
the power might be retained unjustly, if the proportion on whitlréuapportionments were to

be made[152] by the legislature were not ascertained by a definite rule, and peremptorily fixed
by the Constitution. Gouverneur Morris, who strenuously maintained the necessity for guarding
the interests of the Atlantic againkbse of the Western States, insisted that the combined
principles of numbers and wealth gave a sufficient rule for the legislature; that it was a rule
which they could execute; and that it would avoid the necessity of a distinct and special
admission ofhe slaves into the censéisan idea which he was sure the people of Pennsylvania
would reject. Mr. Madison argued, forcibly, that unfavorable distinctions against the new States
that might be formed in the West would be both unjust and impolitic. He ththagttheir future
contributions to the treasury had been much underrated; that the extent and fertility of the
Western soil would create a vast agricultural interest; and that, whether the imposts on the
foreign supplies which they would require were églvat the mouth of the Mississippi or in the
Atlantic ports, their trade would certainly advance with their population, and would entitle them
to a rule which should assume numbers to be a fair index of wealth.

The arguments against the combined principfesumbers and wealth, as a mere general
direction to the legislature, and against their joint operation upon the contrasted interests of the
Western and the Atlantic States, appear to have prevailed with some of the more prominent of
the Northern membef87] [153] Accordingly, when a counter proposition was brought forward
by Williamson[98]d which contemplated a return to the principle of numbers alone, and was
intended to provide for a periodical census of the free white inhabitants and of three fifths of all
other persons, and that the representation should be regatatdinglyd six States on a

division of the question voted for a census of the free inhabitants, and four States recorded their
votes against if99] This resultbrought the Convention to a direct vote upon the naked question
whether the slaves should be included as persons, and in the proportion of three fifths, in the
census for the future apportionment of representatives among the States.

Massachusetts and Pewglvania now, for the first time, separated themselves from Virginia. It

was perceived that a system of representation by numbers would draw after it the necessity for an
admission of the slaves into the enumeration, unless it were confined to the flegiitkaOn

the one hand, the delegates of these two States had to look to the probable encouragement of the
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slavetrade, [154] that would follow an admission of the blacks into the representation, and to the
probable refusal of their constituents to samcsuch an admission. On the other hand, they had

to encounter the difficulty of arranging a just rule of popular representation between States which
would have no slaves, or very few, and States which would have great numbers of persons in that
condition without giving to the latter class of States some weight in the government

proportioned to the magnitude of their populations. But they would not directly admit the naked
principle that a slave is to be placed in the same category with a freemangargbse of
representation, when he has no voice in the appointment of the representative; and the
proposition was rejected by their votes and those of four other §ats hereupon the whole
substitute of Mr. Williamson, which contemplated numerical representation in the place of the
combined rule of numbers and wealth, was unanimously rejected.

The report of the committee of compromise still stood, therelbutermodified into the

proposition of a fixed number for the first House of Representatives, and a rule to be
compounded of the numbers and wealth of the States, to be applied by the legislature in adjusting
the representation in future houses. A diffigulipparently insuperable, had [155] defeated the
application of the simple addas it might otherwise appropriately be cafletthe natural rule of
numerical representation. The social and political condition of the slave, so totally unlike that of
the freenan, presented a problem hitherto unknown in the voluntary construction of
representative government. It was certainly true, that, by the law of the community in which he
was found, and by his normal condition, he could have no voice in legislation. égwalty

true, that he was no party to the establishment of any State constitution; that nobody proposed to
make him a party to the Constitution of the United States, to confer upon him any rights or
privileges under it, or to give to the Union any poweaffect or influence histatusin a single
particular. It was true also, that the condition in which he was held was looked upon with strong
disapprobation and dislike by the people of several of the States, and it was not denied by some
of the wisest antlest of the Southern statesmen that it was a political and social evil.

Still, there were more than half a million of these people of the African race, distributed among
five of the States, performing their labor, constituting their peasantrg, dilde numbers of

laborers in a community form any just index of its wealth and imporéafmening in each of

those States a most important element in its relative magnitude and weight. It should be
recollected, that the problem before the framers of the Caimtitwas, not how to create a

system of representation for a[156] single community possessing in all its parts the same social
institutions, but how to create a system in which different communities of mere freemen and
other different communities of freemand slaves could be represented, in a limited government
instituted for certain special objects, with a proper regard to the respective rights and interests of
those communities, and to the magnitude of the stake which they would respectively have in the
legislation by which all were to be affectgd)1]

It does not appear, from any records of the discussions that have come down to us, in what way it
was supposkthe combined rule of numbers and wealth could be applied. If its application were
left to Congress, in adjusting the system with reference to slaveholding States, the slaves must be
counted as persons or as property; and as the proposed rule did moirgetehich, they might

be treated as persons in one census, and as property in the next, and so on interchangeably. The
suggestion of the principle, however, which seemed to be a just one, and which grew out of the
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conflicting opinions entertained uporetijuestion whether numbers of inhabitants are alone a

just index of the wealth of a community, brought into view a very important doctrine, that had
long been familiar to the American people; namely, that the right of representation ought to be
conceded t@very community on which a tax is to be imposed; or, as one of the [157] maxims of
the Revolutionary period expressed it, that "taxation and representation ought to go together."
This doctrine was really applicable to the case, and capable of furnishingiple that would

alleviate the difficulty; for if it could be agreed that, in levying taxes upon a slaveholding State,
the wealth that consisted in slaves should be included, the maxim itself demonstrated the
propriety of giving as large a proportiohrepresentation as the proportion of tax imposed; and

if, in order to ascertain the representative right of the State, the slaves were to be counted as
persons, and, in ascertaining the tax to be paid, they were to be counted as property, they would
notrequire to be considered in both capacities under either branch of the rule. But in order to
give the maxim this application, it would be necessary to concede that the numbers of the slaves
and the free persons furnished a fair index of the wealth of aite, 8s it was necessary to admit

that the numbers of its free inhabitants furnished a fair index of the wealth of another State. If the
latter were to be assumed, and the taxation imposed upon a State were regulated by its numbers
of people, upon the idethat such numbers fairly represented the wealth of the community, it

was proper to apply the same principle to the slaves. If this principle were applied to the slaves
when ascertaining the amount of taxes to be paid, it ought equally to be applieah o th
ascertaining the numbers of representatives to be allowed to the State; otherwise, the value of the
slaves must be[158] ascertained in some other way, for the purposes of taxation; the value or
wealth residing in other kinds of property must be aagerd in the same mode, or under the
different rule of assuming numbers of inhabitants as its index; and the slaves must be excluded as
persons from the representation, which they could only enhance by being treated as taxable

property.

These further diftulties will appear, as we follow out the various steps taken for the purpose of
applying the maxim which connects taxation with representation. The rule now under
consideration, as the means of guiding the legislature in future distributions of thaf right
representation, was that they were to regulate it upon a ratio compounded of the wealth and
numbers of inhabitants of the States. Gouverneur Morris now proposed to add to this, as a
proviso, the correlative proposition, "that direct taxation shalhlpgaportion to representation.”
This was adopted; and it made the proposed rule of numbers and wealth combined applicable
both to taxation and representation.

But in truth it was as difficult to apply the combined rule of wealth and numbers to the sifbject
taxation, as between the States, as it was to apply it to the right of representation. This was not
the first time in the history of the Union that these two subjects had been considered, and had
been found to be surrounded with embarrassments. In &Wh&h the Articles of Confederation
were framed, it became necessary to determine the proportion in[159] which the quotas of
contribution to the general treasury should be assessed upon the States. Two obvious rules
presented themselves as alternativadbeeto apportion the quotas upon an estimate of the

wealth of the States, or to assume that numbers of inhabitants of every condition presented a fair
index of the pecuniary ability of a State to sustain public burdens. Here again, however, under
eitherof these plans, the question would arise as to the kind of property to be regarded in the
basis of the assessment. Should the slaves be treated as part of the property of a slaveholding



State, either by a direct computation, or by counting them as pw pbpulation, which was to

be considered as the measure of its wealth? Mr. John Adams forcibly maintained that they ought
not to be regarded as subjects of federal taxation, any more than the free laborers of the Northern
States; but that numbers of iddii@nts ought to be taken, indiscriminately, as the true index of

the wealth of each State; and that thus the slave would stand upon the same footing with the free
laborer, both being regarded as the producers of wealth, and therefore that both shimutieadd
guota of tax or contribution to be levied upon the StH2] Mr. Chasd,103] on the other hand,
contended that practically this rule would tax the Northern States on numbers only, while it

would tax the Southern States on numbers and [160] wealth conjointly, since the slaves were
property as well as persons.

It is probable, however, that the slaveholding States would at that time have agreed to the
adoption of numbers as the basis of assessment, if the Northern and Eastern States could have
consented to receive the slaves into the enumeration in a smallehaatithéir whole number.

But it was insisted that they should be counted equally with the free laborers of the other States;
and the result of this attempt to solve a complicated and abstruse question of political economy
by a theoretical rule, determininigat a slave, as a producer of wealth, stands upon a precise
equality with a freeman performing the same species of labor, was, that the Congress of 1776
were driven to the adoption of land as a measure of wealth, instead of the more convenient and
practiable rule of numberd.04]

But the Articles of Confederation had not been in operation for two years, when it was found that
the system of obtaining supplies tbe general treasury by assessing quotas upon the States
according to an estimate of their relative wealth, represented by the value of their lands, was
entirely impracticable; that the value of land must constantly be a source of contention and
dissatishction between the States; and that, if the mode of defraying the expenses of the Union
by requisitions were adhered to, some simpler rule must be adopted. Accordingly, in 1783 the
Congress were compelled to [161] return to the rule of numbers; andiit teseffort to agree

upon the ratio in which the slaves should enter into that rule, that the proportion of three fifths
was fixed upon, as a compromise of different views, in the amendment then proposed to the
Articles of Confederatiofil05]

Such had been the previous experience of the Union on the subject of taxation; and now, in 1787,
when an effort was to be made to establish a government upon a popdaenggion of the

States which had found it so difficult to agree upon a just and practicable rule for determining
their proportions of the public burdens, the whole subject became still further complicated with
the difficulties attending the adjustmenttbis new right of proportional representation. The

maxim which would regulate it by the same ratio that is applied to the distribution of taxes,
contained within itself a just principle; but it went no farther than to assert a principle of justice,
and itleft the subject of the rule itself surrounded by the same difficulties as before. The

Southern States complained that their slaves, if counted as property for the purposes of taxation,
were to be so counted upon a ratio left wholly to the discretioron§@ss; and if counted as
numbers, for the same purpose, that they ought not to be reckoned in their entire number. They
professed their readiness to have representation and taxation [162] regulated by the same rule,
but they insisted on the security ofiefinite rule, to be established in the Constitution itself; and

this security, they said, must embrace an admission of the slaves into the basis of representation,
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if they were to be included in the basis of direct taxati®] Accordingly, before the rule as to
taxation had been determined, Randolph submitted a distinct proposition, which contemplated a
census of the white inhabitants and of three fifthdlafther persons, with a peremptory

direction to Congress to arrange the representation accordingly.

The Northern States, on the other hand, resisted the direct introduction of the slaves into the
representation, as persons; and it was plain that, iftlees to be treated as property, and the
representation was to be regulated by a rule of wealth, their value as property must be compared
with that of other species of personalty held in the same and in other States, and some principles
for computing it musbe ascertained. Upon such economical questions as these, the agreement of
different minds, under the influence of different interests, was absolutely impossible.

Thus the knot of these complicated difficulties could only be cut by the sword of comprbmise
whatever direction a theoretical rule was appbedhatever view was taken of the slave, as a
person or as an article of property; as a productive laborer equally or less valuable to the State
when compared [163] with the freeményhatever principlesvere maintained upon the

guestion whether numbers constitute a proper measure of the wealth of a community, and one
that will work out the same result in communities where slavery exists, as well as where it is
absenty absolute truth, or what the whole ety would receive as such, was unattainable. But
an adjustment of the problem, founded on mutual conciliation and a desire to be just, was not
impossible.

The two objects to be accomplished were to avoid the offence that might be given to the
Northern Stges by making the slaves in direct terms an ingredient in the rule of representation,
and, on the other hand, to concede to the Southern States the right to have their representation
enhanced by the same enumeration of their slaves that might be adopbedpiorpose of
apportioning direct taxation. These objects were effected by an arrangement proposed by Wilson.
It consisted, first, in affirming the maxim that representation ought to be proportioned to direct
taxation; and then, by directing a periodicansus of the free inhabitants, and three fifths of all
other persons, to be taken by the authority of the United States, and that the direct taxation
should be apportioned among the States according to this census of persons. The principle was
thus esthlished, that, for the purpose of direct taxation, the number of inhabitants in each State
should be assumed as the measure of its relative wealth; and that its right of representation
should be regulated by the same measure; and as the slaves weré4pdmfiitted into the

rule for taxation in the proportion of three fifths of their number énbpparently upon the
supposition that the labor of a slave is less valuable to the State than the labor of a &resaman,
they were in the same proportion onlyetthance the representation. This expedient was adopted
by the votes of a large majority of the StdtE37] but since it had been moved as an amendment

to the poposition previously accepted, which affirmed that the representation ought to be
regulated by the combined rule of numbers and wealth, it appeared, when brought into that
connection, to rest the representation of the slaveholding States in respedldveblein part at

least, upon the idea of property. To avoid all discrepancy in the application of the rule to the two
subjects of representation and taxation, Governor Randolph proposed to strike the word "wealth"
from the resolution; and this, havingdn done by a vote nearly unanim@L@3] left the

enumeration of the slaves for both purposes an enumeration of persons, in less than their whole
numbers; placig them in the rule for taxation, not as property and subjects of taxation, but as
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constituting part of an assumed measure of the wealth of a State, just as the free inhabitants
constituted another part of the same measure, and placing them in the saaredrat the same
capacity in the rule for representatid@9]

[165] The basis of the House of Representatives having been thus agreed to, the remaining part
of the report, which involved the basis of the Senate, was then taken up for consideration.

Wilson, King, Madison, and Randolph still opposed the equality of votes in the Senate, upon the
ground that the government was to act upon the people and not egstatbs, and therefore the
people, not the States, should be represented in every branch of it. But the whole plan of
representation embraced in the amended report, including the equality of votes in the Senate, was
adopted, by a bare majority, howevertlee States prese[itl10]

When this result was announced, Governor Randolph complained of its embarrassing effect on
that part of the plan of a constitution whiconcerned the powers to be vested in the general
government; all of which, he said, were predicated upon the idea of a proportionate
representation of the States in both branches of the legislature. He desired an opportunity to
modify the plan, by proding for certain cases to which the equality of votes should be confined,
and in order to enable both parties to [166] consult informally upon some expedient that would
bring about a unanimity, he proposed an adjournment. On the following morning, \ekldre t

Mr. Madison, the members opposed to an equality of votes in the Senate became convinced of
the impolicy of risking an agreement of the States upon any plan of government by an inflexible
opposition to this feature of the scheme proposed, and itavily allowed to stanfil11]

Great praise is due to the moderation of those who made this concession to the fears and
jealousies of the smaller States. Thatais felt by them to be a great concession, no one can

doubt, who considers that the chief cause which had brought about this convention of the States
was the inefficiency of the "federal” principle on which the former Union had been established.
Looking kack to all that had happened since the Confederation was fé@rreethe repeated

failures of the States to comply with the constitutional demands of the Congress, and to the entire
impracticability of a system that had no true legislative basis, and ttariefore exert no true
legislative powel we ought not to be surprised that the retention of the principle of an equal
State representation in any part of the new government should have been resisted so strenuously
and so long.

That the final concessiorf this point was also a wise and fortunate determination, there can be

no doubt. Those who made it probably did not foresee [167] all its advantages, or comprehend all
its manifold relations. They looked to it, in the first instance, as the means ohgetteri

acceptance of the Constitution by all the States, and thus of preventing the evils of a partial
confederacy. They probably did not at once anticipate the benefits to be derived from giving to a
majority of the States a check upon the legislativegrayf a majority of the whole people of the
United States. Complicated as this check is, it both recognizes and preserves the residuary
sovereignty of the States; it enables them to hold the general government within its constitutional
sphere of action; ahit is in fact the only expedient that could have been successfully adopted, to
preserve the State governments, and to avoid the otherwise inevitable alternative of conferring on
the general government plenary legislative power upon all subjects.gars af the

Constitution which it is vain to try by any standard of theory; for it was the result of a mere
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compromise of opposite theories and conflicting interests. Its best eulogium is to be found in its
practical working, and in what it did to produtte acceptance of a constitution believed, at the
time of its adoption, to have given an undue share of influence and power to the larger members
of the confederacji12]

[168]

NOTE ON THE POPULATION OF THE SLAVEHOLDING AND NOMNSLAVEHOLDING
STATES.

Although, at the time of the formation of the Constitution, slavery had been expressly abolished
in two of the States only (Massachusetts and New Hampshire), the drafrikat instrument
practically treated all but the five Southern States as if the institution had been already abolished
within their limits, and counted all the colored persons therein, whether bond or free, as part of
the free population; assuming thiaé eight Northern and Middle States would be free States, and
that the five Southern States would continue to be slave States. This appears from the whole
tenor of the debates, in which the line is constantly drawn, as between slaveholding-and non
slavelolding States, so as to throw eight States upon the Northern and five upon the Southern
side. | have found also, in a newspaper of that period (New York Daily Advertiser, February 5,
1788), the following

"Estimate of the Population of the States made aed in the Federal Convention, according to
the most Accurate Accounts they could obtain."

New Hampshire 102,00(
Massachusetts, 360,00(
Rhode Island, 58,000
Connecticut, 202,00(
New York, 238,00(
New Jersey, 138,0®
Pennsylvania, 360,00(
Delaware, 37,000
00 1,495,00(
Maryland, including three fifths c80,000 negroe<218,00(
Virginia, " 280,00(" 420,00(
North Carolina, " 60,000 " 200,00(
South Carolina," 80,000 " 150,00(
Georgia, " 20,000 " 90,000

09 1,078,00(

The authenticity of this table is established by referring to a speech made by General Pinckney in
the legislature of South Carolina, in which he introduced and quoted it at length. (Elliot's
Debates, IV. 283.)
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Fromthis it appears that the estimated population of the eight Northern and Middle States,
adopted in the Convention, was 1,495,000; that[169] of the five Southern States (including three
fifths of an estimated number of negroes) was 1,078,000. Comparirggtinte with the

results of the first census, it will be seen thattthial population of the eight Northern and

Middle States exceeds thederalpopulation of the five Southern States, in the census of 1790,

in about the same ratio as the former egedbe latter in the estimate employed by the

Convention. Thus in 1790 thetal population of the eight Northern and Middle States, including

all slaves, was 1,845,595; tfexleralpopulation of the five Southern States, including three

fifths of the slaes, was 1,540,048;excess 305,547. In the estimate of 1787, the population
allotted to the eight Northern and Middle States was 1,495,000; that allotted to the five Southern
States, counting only three fifths of the estimated number of slaves, was 1005 &R6ess in

favor of the eight States, 417,000. This calculation shows, therefore, that, in estimating the
population of the different States for the purpose of adjusting the first representation in Congress,
the Convention applied the rule of three fifthf the slaves to the five Southern States only, and

that as to the other eight States no discrimination was made between the different classes of their
inhabitants. Other methods of comparing the estimate of 1787 with the census of 1790 will lead
to thesame conclusion.

[170]

CHAPTER VIII.

Powers of Legislatiod. Constitution and Choice of the Executi&eConstitution of the
Judiciaryd Admission of New Stated.Completion of the Engagements of Congr@ss.
Guaranty of Republican ConstitutiodsOath to Supporthe Constitutiord Ratificationd
Number of Senatord. Qualifications for Officed Seat of Government.

Of the remaining subjects comprehended in the report of the committee of the whole, it will only
be necessary here to make a brief statement of the attiom Gonvention, before we arrive at

the stage at which the principles agreed upon were sent to a committee of detail to be cast into
the forms of a Constitution.

Recurring to the sixth resolution in the report of the committee of the whole, an addison w

made to its provisions, by inserting a power to legislate in all cases for the general interests of the
Union; and for the clause giving the legislature power to negative certain laws of the States, the
principle was substituted of making the legislatacts and treaties of the United States the

supreme law of the land, and binding upon the judiciaries of the several States.

The constitution of the executive department had been provided for, by declaring that it should
consist[171] of a single persomw, be chosen by the national legislature for a period of seven

years, and to be ineligible a second time; to have power to carry into execution the national laws,
to appoint to offices not otherwise provided for, to be removable on impeachment, anditb be pa
for his services by a fixed stipend out of the national treasury. The mode of constituting this
department did not, as in the case of the legislative, present the question touching the nature of



the government described by the terms "federal” and 'meltldt was entirely consistent with
either pland with that of a union formed by the States in their political capacities, or with one
formed by the people of the States, or with one partaking of both cha@dtesthe executive
should be chosen medéy or immediately by the people, or by the legislatures or executives of
the States, or by the national legislature.

The same contest, therefore, between the friends and opponents of a national system was not
obliged to be renewed upon this departmentio8g as the form to be given to the institution

was consistent with a system of republican govern@est,long as it provided an elective
magistrate, not appointed by an oligarchy, and holding by a responsible and defeasible tenure of
office,d whether helsould be chosen by the people of the States, or by some of their other
public servants, would not affect the principles on which the legislative power of the government
was to be founded. But this very latitude of choice, as to the mode of appointmghi 2tice
duration of office, opened the greatest diversity of opinion. In the earlier stages of the formation
of a plan of government of three distinct departments, the idea of an election of the executive by
the people at large was scarcely entertainedl.dt was not supposed to be practicable for the
people of the different States to make an intelligent and wise choice of the kind of magistrate
then contemplated, a magistrate whose chief function was to be that of an executive agent of
the legislatie will. Regarding the office mainly in this light, without having yet had occasion to
look at it closely as the source of appointments to other offices and as the depositary of a check
on the legislative power itself, the framers of the plan now underdeyason had proposed to

vest the appointment in the legislature, as the readiest mode of obtaining a suitable incumbent,
without the tumults and risks of a popular election. But the power of appointment to other offices
and the revisionary check on lelgison were no sooner annexed to the executive office, than it
was perceived that some provision must be made for obviating the effects of its dependence on
the legislative branch. An executive chosen by the legislature must be to a great extent the
creatue of those from whom his appointment was derived.

To counteract this manifestly great inconvenience and impropriety, the incumbent of the
executive office was to be ineligible a second time. This, however, was to encounter one
inconvenience by anotherpsie the more faithfully and successfully[173] the duties of the

station might be discharged, the stronger would be the reasons for continuing the individual in
office. The ineligibility was accordingly stricken out. Hence it was, that a variety of prigpesit
concerning the length of the term of office were attempted, as expedients to counteract the evils
of an election by the legislature of a magistrate who was to-ekgible; and among them was

one which contemplated "good behavior" as the sole tarfuhe office[113] This proposition

was much considered,; it received the votes of four States out dfitéjand it is not at all
improbable that it would have received a much larger support, if the supposed disadvantages of
an election by the people had led a majority of the States finally to retain the moddeaftiam e

by the national legislatufd.15] But [174] in consequence of the impossibility of agreeing upon

a proper length of term for an executive that was tohmsen by the legislature, the majority of

the Convention went back to the plan of making the incumbent ineligible a second time, which
implied that some definite term was to be adopted. This again compelled them to consider in
what other mode the execwicould be appointed, so as to avoid the evil of subjecting the office
to the unrestrained influence of the legislature, and to remove the restriction upon the eligibility
of the officer for a second term.
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In an election of the chief executive magistrageét®e people, voting directly, the right of

suffrage would have to be confined to the free inhabitants of the several States. But even with
respect to the free inhabitants, the right of suffrage was differently[175] regulated in the different
States; andhiere must either be a uniform and special rule established as to the qualification of
voters for the executive of the United States, or the rule of suffrage of each State must be
adopted for this as well as other national elections. In the Northern Svatethie right of

suffrage was much more diffused than in the Southern, and the question must arise, as it had
arisen in the construction of the representative system, whether the States were to possess an
influence in the choice of a chief magistratetfte Union in proportion to the number of their
inhabitants, or only in proportion to their qualified voters, or their free inhabitants.

The substitution of electors would obviate these difficulties, by affording the means of
determining the precise weigintthe election that should be allotted to each State, without
attempting to prescribe a uniform rule of suffrage in the primary elections, and without being
obliged to settle the discrepancies between the election laws of the States. They furnished, also
the means of removing the election from the direct action of the people, by confiding the
ultimate selection to a body of men, to be chosen for the express purpose of exercising a real
choice among the eminent individuals who might be thought fit fostditeon. But the mode of
choice was complicated with the other questions -@figebility, and especially with that of
impeachment. If appointed by electors, there would be danger of their being corrupted by the
person in office, if he were[176] eligibeesecond time, or by a candidate who had not filled the
station. Hence there would be a propriety in making the executive subject to impeachment while
in office. If chosen by the legislature, it seemed to be generally agreed, that the executive ought
notto be eligible a second time; but whether he ought to be subject to impeachment, and by what
tribunal, was a subject on which there were great differences of opinion.

The consequence of this great diversity of views was, that the plan embraced in the ninth
resolution of the committee of the whole was retained and sent to the committee of detail.

With respect to the judiciary, several important changes were made in the plan of the committee
of the whole. The prohibition against any increase of salary ohtin@duals holding the office

was stricken out, and the restriction was made applicable only to a diminution of the salary. The
cognizance of impeachments of national officers was taken from their jurisdiction, and the
principle was adopted which extendédt jurisdiction to "all cases arising under the national

laws, and to such other questions as may involve the national peace and harmony." The power to
appoint inferior tribunals was confirmed to the national legislature.

The fourteenth resolution, priohng for the admission of new States, was unanimously agreed
to.

The fifteenth resolution, providing for the continuance of Congress and for the completion of
their engagements, was rejected.[177]

The principle of the sixteenth resolution, which providegliaranty by the United States of the
institutions of the States, was essentially modified. In the place of a guaranty applicable both to a
republican constitution and the "existing laws" of a State, the declaration was adopted, "that a



republican form ofjovernment shall be guaranteed to each State, and that each State shall be
protected against foreign and domestic violerjé6]

The seventeenth resolutionathprovision ought to be made for future amendments, was adopted
without debatgl117]

The eighteenth resolution, requiring the legislative, executive, andgudid@icers of the States
to be bound by oath to support the Articles of Union, was then extended to include the officers of
the national government.

The next subject that occurred in the order of the resolutions was that of the proposed ratification
of the new system by the people of the States, acting through representative bodies to be
expressly chosen for this purpose, instead of referring it for adoption to the legislatures of the
States.

As this is a subject on which very different theories are magdaarising partly from different

views of the historical facts, and as there are very different degrees of importance attached to the
mode in which the framers of the Constitution provided [178] for its establishment, it will be
convenient here to statiee position in which they found themselves at this period in their
deliberations, the purposes which they had in view, and the steps which they took to accomplish
their objects.

They were engaged in preparing a new system of government, and in prderdisg

introduction. When they were first called together, the general purpose of the States may seem to
have been confined to a mode of introducing changes in the fundamental compact of the Union,
such as was provided for by the Articles of Confederatan the Convention had found itself
obliged, from the sheer necessities of the country, to go far beyond the Confederation, and to
make a total change in the principle of the government. It became, therefore, necessary for them
to provide a mode of enaiat) or establishing this change, which would commend itself to the
confidence of the people, by its conformity with their previous ideas of constitutional action, and
be at the same time consonant with reason and truth.

Again, there was a peculiarity indin situation, which rendered it quite different from that of the
delegates of a people who had abolished a&pgigting government, and had assembled a
representative body to form a new one. The Confederation still existed. As a compact between
sovereignStates, providing for a special mode in which alterations of its articles were to be
made, and limiting their adoption to the case of unanimous consent, it was still in[179] force.
The States, in their political capacities as sovereign communities, Wietlgesparties to the

compact, and their legislatures alone were clothed with the authority to change its provisions. It
was necessary, therefore, to encounter and to solve the question, whether a new government,
framed upon a principle unlike that of tBenfederation, and embracing an entirely different
legislative authority, could be established in the mode prescribed by the existing compact of the
States; and if it could not, whether there existed any power, apart from the State governments, by
which it could be established and be clothed with a paramount authority, resting on a basis of
principle, and not upon force, fiction, or fraud.
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In the early formation of the Union that took place before the Declaration of Independence,
guestions of the constiiohal power of the Colonies which became members of it could scarcely
arise at all, since those who undertook to act for and to represent the people of each Colony were
proceeding upon revolutionary principles and rights. But before the Articles of Coatfede

which constituted the first union of the States upon ascertained and settled principles of
government, had been agreed upon, many of the State constitutions were formed; and when those
Articles were entered into, the State governments represéatadvereignty of distinct political
communities, and were entirely competent to form such a confederacy as was then established by
their joint and unanimous consent. All the[180] obligations which the Confederation imposed

upon its members rested upon 8tates in their corporate capacities; and the government of

each of them was competent to assume, for the State, such obligations, and to enter into such
stipulations. In the same way, it was competent to the State governments to make alterations in
the Articles of Confederation, by unanimous consent, so long as those alterations did not change
the fundamental principle of the Union, which was that of a system of legislation for the States in
their corporate capacities.

But when it was proposed to revethes principle, and to create a government, external to the
governments of the States, clothed with authority to exact obedience from the individual
inhabitants of the States, and to act upon them directly, the question might well arise, whether
the Stateggovernments were competent to cede such an authority over their constituents, and
whether it could be granted by anybody but the people themselves. It might, it is true, be said,
that their constitutions made the governments of the States the deposittiesovereignty

and political powers of the people inhabiting those States. But if this was true, in a general sense,
for the purpose of exercising the political powers of the people, it was not true, in any sense, for
the purpose of granting away thgsmwvers to other agents. The latter could only be done by

those who had constituted the first class of agents, and who were able to say that certain portions
of the authority with which they had been clothed should be withdrawn, and be revested in
anotherclass.[181]

Undoubtedly it would have been possible to have given the Constitution of the United States a
theoretical adoption by the people of the States, by committing its acceptance to the State
legislatures, relying on the acquiescence of the peopleinacts. But there were two

objections to this course. The one was, that the legislatures were believed less likely than the
people to favor the establishment of such a government as that now proposed. The other was,
that the kind of legal fiction by ich the presumed assent of the people must be reached, in this
mode, would leave room for doubts and disputes as to the real basis and authority of the
government, which ought, if possible, to be avoided.

Another difficulty of a kindred nature rendere@gually inexpedient to rely on the sanction of

the State legislatures. The States, in their corporate capacities, and through the agency of their
respective governments, were parties to a federal system, which they had stipulated with each
other should behanged only by unanimous consent. The Constitution, which was now in the
process of formation, was a system designed for the acceptance of the people of all the States, if
the assent of all could be obtained; but it was also designed for the accep@tessmumber

than the whole of the States, in case of a refusal of some of them; and it was at this time highly
probable that at least two of them would not adopt it. Rhode Island had never been represented in



the Convention; and the whole course of pest history, with reference to[182] enlargements of

the powers of the Union, made it quite improbable that she would ratify such a plan of
government as was now to be presented to her. The State of New York had, through her
delegates, taken part in theopeedings, until the final decision, which introduced into the
government a system of popular representation; but two of those delegates, entirely dissatisfied
with that decision, had withdrawn from the Convention, and had gone home to prepare the State
for the rejection of the scherfiel8] The previous conduct of the State had made it not at all
unlikely that their efforts would be successful. Nor were therdinguother indications of the

most serious dissatisfaction, on the part of men of great influence in some of the other States.
Unanimity had already become hopeless, if not impracticable; and it was necessary, therefore, to
look forward to the event of adoption of the system by a less number than the whole of the
States, and to make it practicable for a less number to form the new Union for which it provided.
This could only be done by presenting it for ratification to the people of each State, who
possesed authority to withdraw the State government from the Confederation, and to enter into
new relations with the people of such other States as might also withdraw from the old and
accept the new system.

There was another and more special reason for legaotthe direct sanction of the people of

the [183] States, which has already been referred to in general terms, but for which we must look
still more closely into the nature of the system proposed. In that system, the legislative authority
was to residén the concurrent action of a majority of the people and a majority of the States.

How could the State government of Delaware, for example, confer upon a majority of the
representatives of the people of all the States, and a majority of the represenfadivéhe

States, that might adopt the new Constitution, power to bind the people of Delaware by a
legislative act, to which their own representatives might have refused their assent? The State
government was appointed and established for the purpdsediig the people of the State by
legislative acts of their own servants and immediate representatives; but not for the purpose of
consenting that legislative power over the people of that State should be exercised by agents not
delegated by themselveget such a consent was involved in the new system now to be

proposed, and was, in some \Walgy some safe and competent methdd be obtained. A

legislative power was to be created by the assembling in one branch of the representatives of the
people of alllhe States, in proportion to their numbers, and in the other branch by assembling an
equal number of representatives of each State, without regard to its numbers of people. The
authority of law, upon all subjects that might be committed to this legisiadwer, was to

attend the acts of concurring majorities in both branches, even against the separate and
adverse[184] will of the minority. It was impossible to rest this authority upon any other basis
than that of the ratification of the system by the peapleach State, to be given by themselves

in primary assemblies, or by delegates expressly chosen in such assemblies, and appointed to
give it, if they should see fit. A system founded on the consent of the legislatures would be a
treaty between soverei@tates; a system founded on the consent of the people would be a
constitution of government, ordained by those who hold and exercise all political [id®gr.

There were not wanting, however, strong advocates of a reference to the State legislatures; and
the votes of three of the States were at first given for that mode of ratifying the Constitution; but
the other plan was finally adopted with nearly unanimousent{120]
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[185] Still, the resolution under consideration contained a feature which wisely provided for the
assent of the existing Congress to the changesviiratto be made by the establishment of the

new system. It proposed that the plan of the new Constitution should be first submitted to
Congress for its approbation, and that the legislatures of the States should then recommend to the
people to institutesssemblies to consider and decide on its adoption. These steps were to be
taken, in pursuance of the course marked out when the Convention was called. The resolution of
Congress, which recommended the Convention, required that the alterations which it might
propose should be "agreed to in Congress and confirmed by the States"; and such was the tenor
of the instructions given to the delegates of most of the States. This direction would be
substantially complied with, if the legislatures, on receiving andiderisg the system, should
recommend to the people to appoint representative bodies to consider and decide on its adoption,
and the people should so adopt and ratifg2tl]

The topics covered by the report of the committee of the whole had thus been passed upon in the
Convention, and the outline of the Constitution had been framed. There remained only three
subjects on which it would be necessary to act in dalfr86] provide for a complete scheme of
government. It was necessary to determine the number of senators to which each State should be
entitled; to ascertain the qualifications of members of the government; and to determine at what
place the governmeshould be seated.

The number of senators was not agreed upon at the time when the principle of an equal
representation of the States in the Senate was adopted; and it had not been determined in what
method they were to vote. It was now settled that that8eshould consist of two members from
each branch, and that they should ymte capita To this arrangement one State only dissented.
The vote of Maryland was given against it, through the influence of Luther Martin, who
considered this method of votilmgdeparture from the idea of the States being represented in the
Senate. But this objection was obviously unsound; for although, by this method of voting, the
influence of a Statenaybe divided, its members have thewerto concur, and to make the vote

of the State more effectual than it would be if it had only a single suffrage.

The subject of the qualifications to be required of the executive, the judiciary, and the members
of both branches of the legislature, went to the committee of detail in a foich was

subsequently modified in a very important particular. It was at first prog@g&githat landed
property, as well as citizenship in the United Stagkeuld be embraced in [187] the

gualifications. But there were solid objections to this requirement, founded on the circumstances
of the country and the nature of a republican constitution. So far as the people of the United
States could be said to be digd into classes, the principal divisions related to the three
occupations of agriculture, commerce, and manufactures of all kinds, including in the latter all
who exercised the mechanic arts. As a general rule, it was supposed at that time to beé true, tha
the commercial and manufacturing classes held very little landed property; and that although
they were much less numerous than the agricultural class, yet that they were likely to increase in
a far greater ratio than they had hitherto. Practically, thexeto require a qualification of

landed property, would be to give the offices of the general government to the agricultural
interest. These considerations led the Convention, by a nearly unanimous vote, to reject the
proposition for a landed qualifiaan.[123]
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Very serious doubts were also entertained, whether, in constructing a republican constitution, it
was proper to pay so much deference to distinctibmgealth as would be implied by the

adoption of any property qualification for office. There are two methods in which the interests of
property may be secured, in the organization of a representative government. It may be required
as a qualification, eitlmeof the elector or the elected, that the individual shall possess a certain
amount of property. But [188] it seems scarcely consistent with the spirit of a republican
constitution, that this should be made a qualification for holding office, althoughyibenquite
proper to require some degree of property, or its equivalent evidence of moral fitness, as a
gualification for the right of choosing to office. The solid reason for a distinction is, that, in order
to have a property qualification for officealt efficient, or even of any perceptible operation, it
must be made so large that it will tend to exclude persons of real talent, or even the highest
capacity for the public service. Whereas, a property qualification may be applied to the exercise
of theelective franchise, by requiring so small an amount that it will practically exclude but few
who possess the moral requisites for its intelligent and honest use; and even to this extent the
operation of such a rule may be, as it is in some-g@ierned ommunities, greatly relieved, by
substituting for the positive possession of any amount of property, that species of evidence of
moral fitness for the right of voting that is implied by the capacity to pay a very small portion of
the public burdengl24]

At the present stage, however, of the formation of the Constitution of the United States, the
opinions of a majority of the States were in favor of a propertiifopadion for office, as well as

a requirement of citizenship; and the committee of detail [189] were instructed accordingly, with,
the dissent of only three of the Stafg85] But, as we shall afterwards find, another view of the
subject finally prevailedil26]

No definite action was had, at this stage, upon the subje seat of the national government;

but it was almost unanimously agreed to be the general sense of the country, that it ought not to
be placed at the seat of any State government, or in any large commercial city; and that provision
ought to be madeyilCongress, as speedily as possible, for the establishment of a national seat
and the erection of suitable public buildings.

Such was the character of the system sent to a committee of detail, to be put into the form of a
constitution[127] Before it was sent to them, however, a notice was given by an eminent
Southern member, which looked to the introduction of provisions not yet contemplated or
discussed. Accordg to Mr. Madison's minutes, General Pinckney rose and reminded the
Convention, that, if the committee should fail to insert some security to the Southern States
against an emancipation of slaves, and taxes on exports, he should be bound by dutyt® his Sta
to vote against their repdit28]

[190] The resolutions as adopted by the Convention, together with the propositions offered by
Mr. Charles Pinckney on thé@th of May, and those offered by Mr. Patterson on the 15th of
June, were then referred to a committee of dgtan)

[191]

[192]
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[193]

CHAPTER IX.

Report of he Committee of Detad. Construction of the Legislatué.Time and Place of its
Meeting.

Having now reached that stage in the process of framing the Constitution at which certain
principles were confided to a committee of detail, the reader will now haeppamtunity to

observe the farther development and application of those principles, the mode in which certain
chasms in the system were supplied, and the final arrangements which produced the complete
instrument that was submitted to the people of theddrstates for their adoption.

Great power was necessarily confided to a committee, to whom was intrusted the first choice of
means and of terms that were to give practical effect to the principles embraced in the resolutions
of the Convention. There mighe a substantial compliance with the intentions previously

indicated by the debates and votes of the Convention, and at the same time the mode in which
those intentions should be carried out by the committee might require a new consideration of the
subjeds involved. Hence it is important to pursue the growth of the Constitution through the

entire proceedings.[194]

The committee of detail presented their report on the 6th of August, in the shape of a
Constitution divided into threandtwenty Articles. Itis not my purpose to examine this

instrument in the precise order of its various provisions, or to describe all the discussions which
took place upon its minute details. It is more consonant with the general purpose of this history,
to group together thefterent features of the Constitution which relate to the structure and
powers of the different departments and to the fundamental purposes of the new
governmen{130]

In accordance with the previous decisions of the Convention, the committee of detail had
provided that the legislative power of the United States should be vested in a Congress, to consist
of two branches, a House of Representatives and a Serdtefeghich should have a negative

on the other. But as to the persons by whom the members of the national legislature were to be
appointed, no decision had been made in the Convention, excepting that the members of the
House were to be chosen by the peapfithe States, and the members of the Senate by their
legislatures. Nothing had been settled respecting the qualifications of the electors of
representatives; nor had the qualifications of the members of either branch been
determined131] Two [195] great questions, therefore, remained open; first, with what class of
persons was the election of members of the popular branch of the legislature to be lodged;
secomly, what persons were to be eligible to that and to the other branch. In substance, these
guestions resolved themselves into the inquiry, in whom was the power of governing America to
be vested; for it is to be remembered that, according to a decidio® Gbnvention not yet

reversed, the national executive was to be chosen by the national legislature.
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So far as the people of the United States had evinced any distinct purpose, at the time when this
Convention was assembled, it appeared to be well séttethe new system of government,

whatever else it might be, should be republican in its form and spirit. When the States had
assembled in Convention, it became the result of a necessary compromise between them, that the
appointment of one branch of tlegislature should be vested in the people of the several States.

But who were to be regarded as the people of a State, for this purpose, was a question of great
magnitude, now to be considered.

The situation of the country, in reference to this as wetlb @asany other important questions,

was peculiar. The streams of emigration, which began to flow into it from Europe at the first
settlement of the different Colonies, had been interrupted only by the war of the Revolution. On
the return of peace, the tidé emigration again began to set towards the new States, which had
risen into independent[196] existence on the western shores of the Atlantic by a struggle for
freedom that had attracted the attention of the whole civilized world; and when the Camstituti

of the United States was about to be framed, large and various classes of individuals in the
different countries of Europe were eagerly watching the result of the experiment. It appeared
quite certain that great accessions of population would followsteblishment of free

institutions in America, if they should be framed in a liberal and comprehensive spirit. It became
necessary, therefore, to meet and provide for the presence in the country of great masses of
persons not born upon the soil, who hatlparticipated in the efforts by which its freedom had
been acquired, and who would bring with them widely differing degrees of intelligence and of
fitness to take part in the administration of a free government. The place that was to be assigned
to thesepersons in the political system of the country was a subject of much solicitude to its best
and most thoughtful statesmen.

On the one hand, all were aware that there existed among the native populations of the States a
very strong American feeling, engesrdd by the war, and by the circumstances attending its
commencement, its progress, and its results. It was a war begun and prosecuted for the express
purpose of obtaining and securing, for the people who undertook it, the right-gbgefhment.

It necessarily created a great jealousy of foreign influence, whether exerted by governments or
individuals, and a strong[197] fear that individuals would be made the agents of governments in
the exercise of such influence. The political situation of the countigr the Confederation had
increased rather than diminished these apprehensions. The relations of the States with each other
and with foreign nations, under a system which admitted of no efficient national legislation
binding upon all alike, afforded, @rere believed to afford, means by which the policy of other
countries could operate on our interests with irresistible force.

There was, therefore, among the people of the United States, and among their statesmen who
were intrusted with the formation ofalConstitution, a firmly settled determination, that the
institutions and legislation of the country should be effectually guarded against foreign control or
interference.

On the other hand, it was extremely important that nothing should be done to phevent
immigration from Europe of any classes of men who were likely to become useful citizens. The
States which had most encouraged such immigration had advanced most rapidly in population, in
agriculture, and the arts. There were, too, already in the riyamainy persons of foreign birth,



who had thoroughly identified themselves with its interests and its fate, who had fought in its
battles, or contributed of their means to the cause of its freedom; and some of these men were at
this very period high in theouncils of the nation, and even occupied places of great importance

in the Convention itselfL32] They [198] had been made citizens of the States in whigh the
resided, by the State power of naturalization; and they were in every important sense Americans.
It was impossible, therefore, to adopt a rule that would confine the elective franchise, or the right
to be elected to office, to the native citizens of $ites. The States themselves had not done

this; and the institutions of the United States could not rest on a narrower basis than the
institutions of the States.

Another difficulty which attended the adjustment of the right of suffrage grew out of tleéywid
differing qualifications annexed to that right under the State constitutions, and the consequent
dissatisfaction that must follow any effort to establish distinct or special qualifications under the
national Constitution. In some of the States, thetraf voting was confined to “freeholders”; in
othersg and by far the greater numbirit was extended beyond the holders of landed property,
and included many other classes of the adult male population; while in a few, it embraced every
male citizen of fulage who was raised at all above the level of the pauper by the smallest
evidence of contribution to the public burdens. The consequence, therefore, of adopting any
separate system of qualifications for the right of voting under the Constitution of itieel Un

States would have been, that, in some of the States, there would be persons capable of voting for
the[199] highest State officers, and yet not permitted to vote for any officer of the United States;
and that in the other States persons not admittdtetexercise of the right under the State
constitution might have enjoyed it in national elections.

This embarrassment, however, did not extend to the qualifications which it might be thought
necessary to establish for the right of being elected to affider the general government. As

the State and the national governments were to be distinct systems, and the officers of each were
to exercise very different functions, it was both practicable and expedient for the Constitution of
the United States to daé the persons who should be eligible to the offices which it created.

At the same time, in relation to both of these rightisat of electing and that of being elected to
national office® it was highly necessary that the national authority, either bgtdrevision of

the Constitution, or by a legislative power to be exercised under it, should determine the period
when the rights of citizenship could be acquired by persons of foreign birth. From the first
establishment of the State governments downégthsent period, those governments had
possessed the power of naturalization. Their rules for the admission of foreigners to the
privileges of citizenship were extremely unlike; and if the power of prescribing the rule were to
be left to them, and the Csiitution of the United States were to adopt the qualifications of

voters fixed by the laws of the States, or were to be[200] silent with respect to the qualifications
of its own officers, the rights both of electing and of being elected to national wiiidd, in

respect to citizenship, be regulated by no uniform principle. If, therefore, the right of voting for
any class of federal officers were to be in each State the same as that given by the State laws for
the election of any class of State officetsyas quite essential that the States should surrender to
the general government the power to determine, as to persons of foreign birth, what period of
residence in the country should be required for the rights of citizenship. It was equally necessary
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that the national government should possess this power, if it was intended that citizenship should
be regarded at all in the selection of those who were to fill the national offices.

The committee of detail, after a review of all these considerations, pgdssescheme that was

well adapted to meet the difficulties of the case. They proposed that the same persons who, by
the laws of the several States, were admitted to vote for members of the most numerous branch
of their own legislatures, should have thghtito vote for the representatives in Congress. The
adoption of this principle avoided the necessity of disfranchising any portion of the people of a
State by a system of qualifications unknown to their laws. As the States were the best judges of
the cirmimstances and temper of their own people, it was certainly best to conciliate them to the
support of the new Constitution by this concession. It was possible, indeed, but not[201] very
probable, that they might admit foreigners to the right of voting withiwe previous

gualification of citizenship. It was possible, too, that they might establish universal suffrage in its
most unrestricted sense. But against all these evils there existed one great security; namely, that
the mischiefs of an absolutely freeffrage would be felt most severely by themselves in their
domestic concerns; and against the special danger to be apprehended from the indiscriminate
admission of foreigners to the right of voting, another feature of the proposed plan gave the
national egislature power to withhold from persons of foreign birth the privileges of general
citizenship, although a State might confer upon them the power of voting without previous
naturalization.

This part of the scheme consisted in the transfer of the povmatwfalization to the general
government; a power that was necessarily made exclusive, by being made a power to establish a
uniformrule on the subject.

These provisions were not only necessary in the actual situation of the States, but they were also
in harmony with the great purpose of the representative system that had been agreed upon as the
basis of one branch of the legislative power. In that branch the people of each State were to be
represented; but they were to remain the people of a distinct goityymwhose modes of

exercising the right of setfjovernment would be peculiar to themselves; and that would

obviously be the most successful[202] representation of such a people in a national assembly,
which most conformed itself to their habits and oust in the organization of their own

legislative bodies. Accordingly, although very strenuous efforts were made to introduce into the
Constitution of the United States particular theories with regard to popular sufregege of

the members being in favof one restriction and some of anotidethe rule which referred the

right in each State to its domestic law was sustained by a large majority of the Convention. But
the power that was given, by unanimous consent, over the subject of naturalizationhghows t
strong purpose that was entertained of vesting in the national authority an efficient practical
control over the States in respect to the political rights to be conceded to persons not natives of
the country133]

As we have already seen, the committee of detail had been instructed to report qualifications of
property and citizenship for the members of every department of the government. But they found
the subgct so embarrassing, that they contented themselves with providing that the legislature of
the United States should have authority to establish such uniform qualifications for the members
of each house, with regard to property, as they might deem expgdiépf203] They
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introduced, however, into their draft of a Constitution, an express provision that every member
of the House of Representatives should be efite of twentfive years at least, should have

been a citizen of the United States for at least three years before his election, and should be, at
the time of his election, a resident in the State in which he might be ci&&gn.

A property qualification for the members of the House of Representatives was a thing of far less
consequence than the fact of citizenship. Indeed, there might well be a doubt, &hether

requisition of this kind would not be in some degree inconsistent with the character that had
already been impressed upon the government, by the compromise which had settled the nature of
the representation in the popular branch. It was to be a re@gsertf the people of the States;

and as soon as it was determined that the right of suffrage in each State should be just as broad as
the legislative authority of the State might see fit to make it, the basis of the representation
became a democracy, Wwidut any restrictions save those which the people of each State might
impose upon it for themselves. If then the Constitution were to refrain from imposing on the
electors a property qualification, for the very purpose of including all to whom the Sigtgs m
concede the right of voting within their respective limits, thus excluding the idea of a special
representation of property, it was certainly not necessary [204] to require the possession of
property by the representatives, or to clothe the natiegalature with power to establish such

a qualification. The clause reported by the committee of detail for this purpose was accordingly
left out of the Constitutiofl36]

But with respect to citizenship, as a requisite for the office of a representative or a senator, very
different considerations applied. With whatever degree of safety the States might be permitted to
determine who should vote for a representativthe national legislature, it was necessary that

the Constitution itself should meet and decide the grave questions, whether persons of foreign
birth should be eligible at all, and if so, at what period after they had acquired the general rights
of citizens. It seems highly probable, from the known jealousies and fears that were entertained
of foreign influence, that the eligibility to office would have been strictly confined to natives, but
for a circumstance to which allusion has already been maéeprélsence of large numbers of
persons of foreign birth, who had adopted, and been adopted by, some one of the States, who
stood on a footing of equality with the native inhabitants, and some of whom had served the
country of their adoption with great disttion and unsuspected fidelity, was the insuperable
obstacle to such a provision. The objection arising from the impolicy of discouraging future
immigration had [205] its weight; but it had not the decisive influence which was conceded to

the position othose foreigners already in the country and already enjoying the rights of
citizenship under the laws and constitutions of the several States. That men should be perpetually
ineligible to office under a constitution which they had assisted in making] ootibe said to

be demanded by the people of America.

The subject, therefore, was found of necessity to resolve itself into the question, what period of
previous citizenship should be required. The committee of detail proposed three years. Other
members dsired a much longer period. Hamilton, on the other hand, supported by Madison,
proposed that no definite time should be established by the Constitution, and that nothing more
should be required than citizenship and inhabitancy. He thought that theidmsamepower of
determining the rule of naturalization would afford the necessary means of control over the
whole subject. But this plan did not meet the assent of a majority of the States, and, after various
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periods had been successively rejected, thme térseven years' citizenship as a qualification of
members of the House of Representatives was finally established.

But was this qualification to apply to those foreigners who were then citizens of the States, and
who, as such, would have the right toevoh the acceptance of the Constitution? Were they to

be told that, although they could ratify the Constitution, they could not be eligible to office under
it,[206] until they had enjoyed the privileges of citizenship for seven years? They had been
invited hither by the liberal provisions of the State institutions; they had been made citizens by
the laws of the State where they resided; the Articles of Confederation gave them the privileges
of citizens in every other State; and thus the very communitialmh this Convention had

been instituted were said to have pledged their public faith to these persons, that they should
stand upon an equality with all other citizens. It is a proof that their case was thought to be a
strong one, and it is a striking eence of the importance attached to the principles involved, that
an effort was made to exempt them from the operation of the rule requiring a citizenship of seven
years, and that it was unsucces$fid?7]

It is impossible now to determine how numerous this body of persons were, in whose favor the
attempt was made to establish an exception to the rule; and their numbers constitute a fact that is
now historically mportant only in its bearing upon a principle of the Constitution. From the
arguments of those who sought to introduce the exception, it appears that fears were entertained
that the retrospective operation of the rule would expose the acceptance of shuGmmto

great hazards; for the States, it was said, would be reduced to the dilemma of rejecting it, or of
violating the faith [207] pledged to a part of their citizens. Accordingly, the implied obligation of
the States to secure to their citizengao&ign birth the same privileges with natives was urged

with great force, and it was inferred from the notorious inducements that had been held out to
foreigners to emigrate to America, and to avail themselves of the easy privileges of citizenship.
Whethe the United States were in any way bound to redeem these alleged pledges of the States,
was a nice question of casuistry, that was a good deal debated in the discussion. But in truth there
was no obligation of public faith in the case, the disregard aftwdould be justly made a

matter of complaint by anybody. When the States had made these persons citizens, and through
the Articles of Confederation had conferred upon them the privileges of citizens in every State in
the Union, they did not thereby dedahat such adopted citizens should be immediately eligible

to any or all of the offices under any new government which the American people might see fit

to establish at any future time. To have said that they never should be eligible, would have been
to establish a rule that would have excluded some of the most eminent statesmen in the country.
But the period in their citizenship when they should be made eligible, was just as much an open
guestion of public policy, as the period of life at which all reawnd all adopted citizens should

be deemed fit to exercise the functions of legislators. If the citizen of foreign birth was
disfranchised by the one requirement, the native[208] citizen was equally disfranchised by the
other, until the disability had ceed. The question was decided, therefore, and rightly so, upon
large considerations of public policy; and the principal reasons that exercised a controlling
influence upon the decision, and caused the refusal to establish any exception to the rule, afford
an interesting proof of the national tone and spirit that were intended to be impressed upon the
government at the beginning of its history.
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It was quite possible, as all were ready to concede, that the time might arrive, when the
gualification of so exteaied a period of citizenship as seven years might not be practically very
important; since the people, after having been long accustomed to the duty of selecting their
representatives, would not often be induced to confer their suffrages upon a foragndy re
admitted to the position of a citizen. The mischiefs, too, that might be apprehended from such
appointments would be far less, after the policy of the government had been settled and the
fundamental legislation necessary to put the Constitutioraictivity had been accomplished.

But the first Congress that might be assembled under the Constitution would have a work of
great magnitude and importance to perform. Indeed, the character which the government was to
assume would depend upon the legiskabbthe few first years of its existence. Its commercial
regulations would then be mainly determined. The relations of the country with foreign nations,
its position towards Europe, its rights and duties of neutrality, its power[209] to maintain a

policy of its own, would all then be ascertained and settled. Nothing, therefore, could be more
important, than to prevent persons having foreign attachments from insinuating themselves into
the public councils; and with this great leading object in view, thev€uion refused, though by

a mere majority only of the States, to exempt from the rule those foreigners who had been made
citizens under the naturalization laws of the Stgt88]

Thus it appears that the Constitution of the United States discloses certain distinct purposes with
reference to the participation of foreigners in the political concerns of the country. In the first
place, it was clearly intended thtaere should be no real discouragement to immigration. The
position and history of the country from its first settlement, its present and prospective need of
labor and capital, its territorial extent, and the nature of its free institutions, were allisiean

with any policy that would prevent the redundant population of Europe from finding in it an
asylum. Accordingly, the emigrant from foreign lands was placed under no perpetual
disqualifications. The power of naturalization that was conferred ugogetheral government,

[210] and the accompanying circumstances attending its transfer by the States, show an intention
that some provision should be made for the admission of emigrants to the privileges of
citizenship, and that in this respect the induceisiéo a particular residence should be precisely
equal throughout the whole of the States. The power was not to remain dormant, under ordinary
circumstances, although there might undoubtedly be occasions when its exercise should be
suspended. The intentiavas, that the legislature of the United States should always exercise its
discretion on the subject; but the existence of the power, and the reasons for which it was
conferred, made it the duty of the legislature to exercise that discretion accortfiagMants of

the country and the requirements of public policy.

In the second place, it is equally clear that the founders of the government intended that there
should be a real, as well as formal, renunciation of allegiance to the former sovereign of the
emigranty a real adoption, in principle and feeling, of the new country to which he had
transferred himsel, an actual amalgamation of his interests and affections with the interests
and affections of the native populatidrhefore he should have the povegracting on public

affairs. This is manifest, from the discretionary authority given to Congress to vary the rule of
naturalization from time to time as circumstances might requize,authority that places the

States under the necessity of restrictirgfR11] right of suffrage to citizens, if they would

avoid the evils to themselves of an indiscriminate exercise of that right by all who might choose
to claim it. The period of citizenship, too, that was required as a qualification for a seat in the
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popuar branch of the government, and which was extended to nine years for the office of
senator, was placed out of the discretionary power of change by the legislature, in order that an
additional term, beyond that required for the general rights of citiggnsight for ever operate

to exclude the dangers of foreign predilections and an insufficient knowledge of the duties of the
station.

No one who candidly studies the institutions of America, and considers what it was necessary for
the founders of our gomement to foresee and provide for, can hesitate to recognize the wisdom
and the necessity of these provisions. A country of vast extent opened to a boundless
immigration, which nature invited and which man could scarcely @@etountry, too, which

must ke governed by popular suffragecould not permit its legislative halls to be invaded by
foreign influence. The independence of the country would have been a vain and useless
achievement, if it had not been followed by the practical establishment of hefrgelf

government by the native population; and that right could be secured for their posterity only by
requiring that foreigners, who claimed to be regarded as a part of the people of the country,
should be first amalgamated in spirit and interegh Wit mass of the nation.[212]

No other changes were made in the proposed qualifications for the representatives, excepting to
require that the person elected should bahabitantof the State for which he might be chosen,

at the time of election, insdd of being aesident This change of phraseology was adopted to

avoid ambiguity; the object of the provision being simply to make the representation of the State
areal one.

The Convention, as we have seen, had settled the rule for computing the ntimbabitants of

a State, for the purposes of representation, and had made it the same with that for apportioning
direct taxes among the Sta{@89] The commitée of detail provided that there should be one
representative for every forty thousand inhabitants, when Congress should find it necessary to
make a new apportionment of representatives; a ratio that had not been previously sanctioned by
a direct vote oftte Convention, but which had been recommended by the committee of
compromise, at the time when the nature of the representation in both houses was[adflisted.
This ratio was now adopted in the article relating to the House of Representatives; but not before
an effort was made to exclude the slaves from the enumefafidhThe renewed discussion of

this exciting topic probably withdrew the attention of members from the consideration of the
numbers of the representatives, and nothing more was done, at the time we are now examining,
than to make a [213] provision thaetnumber should not exceed one for every forty thousand
inhabitants. But at a subsequent stage of the proceddu#@jdhefore the Constitution was sent

to thecommittee of revision, Wilson, Madison, and Hamilton endeavored to procure a
reconsideration of this clause, for the purpose of establishing a more numerous representation of
the people. Hamilton, who had always and earnestly advocated the introducistiarig

democratic element into the Constitution, although he desired an equally strong check to that
element in the construction of the Senate, is represented to have expressed himself with great
emphasis and anxiety respecting the representation poghéar branch. He avowed himself,

says Mr. Madison, a friend to vigorous government, but at the same time he held it to be
essential that the popular branch of it should rest on a broad foundation. He was seriously of
opinion, that the House of Represéivias was on so narrow a scale as to be really dangerous,

and to warrant a jealousy in the people for their libeffidS]
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But the motion to reconsider was Ips#4] and it was not until the Constitution had been
engrossed, and was about to be signed, that an alteration was agreed to, at the suggestion of
Washington. his was the only occasion on which he appears to have expressed an opinion upon
any question depending in the Convention. With the habitual delicacy and reserve of his
character, he had confined himself strictly to the [214] duties of a presiding dfficarghout

the proceedings. But now, as the Constitution was likely to go forth with a feature that would
expose it to a serious objection, he felt it to be his duty to interpose. But it was done with great
gentleness. As he was about to put the quedt®said that he could not forbear expressing his
wish that the proposed alteration might take place. The smallness of the proportion of
representatives had been considered by many members, and was regarded by him, as an
insufficient security for the rightsnd interests of the people. Late as the moment was, it would
give him much satisfaction to see an amendment of this part of the plan adopted. The intimation
was enough; no further opposition was offered, and the ratio was changed to one representative
for thirty thousand inhabitanf$45]

It is now necessary to trace the origin of a peculiar power of the House of Representatives, that is
intimately connected whtthe practical compromises on which the government was founded,
although the circumstances and reasons of its introduction into the Constitution are not generally
understood. | refer to the exclusive power of originating what are sometimes called "money

bills." In making this provision, the framers of our government are commonly supposed to have
been guided wholly by the example of the British constitution, upon an [215] assumed analogy
between the relations of the respective houses in the two counttiesgeople and to each

other. This view of the subject is not wholly correct.

At an early period in the deliberations, when the outline of the Constitution was prepared in a
committee of the whole, a proposition was brought forward to restrain the Senate

originating money bills, upon the ground that the House would be the body in which the people
would be the most directly represented, and in order to give effect to the maxim which declares
that the people should hold the pustengs. The suggestiomas immediately encountered by a
general denial of all analogy between the English House of Lords and the body proposed to be
established as the American Senate. In truth, as the construction of the Senate then stood in the
resolutions agreed to in thernmittee of the whole, the supposed reason for the restriction in
England would have been inapplicable; for it had been voted that the representation in the Senate
should be upon the same proportionate rule as that of the House, although the members of the
former were to be chosen by the legislatures, and the members of the latter by the people, of the
States. It was rightly said, therefore, at this time, that the Senate would represent the people as
well as the House; and that if the reason in Englanddiofiing the power to originate money

bills to the House of Commons was that they were the immediate representatives of the people,
the reason had no application to the two[216] branches proposed for the Congress of the United
Stateqd146] It was however admitted, that, if the representation in the Senate should not finally
be made a proportionate representation of the people of the several States, there antglisbe

for introducing this restrictiofil47] This intimation referred to a reason that subsequently

became very prominent. But when first proposed, the réstrizvas rejected in the committee

by a vote of seven States against three; there being nothing involved in the question at that time
excepting the theoretical merits of such a distinction between the powers of the two[hé8kes.
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But other considerations afterwards arose. When the final struggle came on between the larger
and the smaller States, upon the character of the representation [217] in the two btia@ches,

plan of restricting the origin of money bills to the House of Representatives presented itself in a
new aspect. The larger States were required to concede an equality of representation in the
Senate; and it was supposed, therefore, that they woule tiesncrease the relative power of

the branch in which they would have the greatest numerical strength. The five States of
Massachusetts, Pennsylvania, Virginia, North Carolina, and South Carolina had steadily resisted
the equality of votes in the SemaWWhen it was at length found that the States were equally
divided on this question, and it became necessary to appoint the first committee of compromise,
the smaller States tendered to the five larger ones the exclusive money power of the House, as a
compensation for the sacrifice required of them. It was so reported by the committee of
compromise; and although it met with resistance in the Convention, and was denied to be a
concession of any importance to the larger States, it was retained in thd4ppaad thus

formed a special feature of the resolutions sent to the committee of detail. But those resolutions
had also established the equality of represemtan the Senate, and the whole compromise, with

its several features, had therefore been once fully ascertained and settled. A strong opposition,
nevertheless, continued to be made to the exclusive money power of the House, by those who
disapproved oftion its merits; and when the article by [218] which it was given in the reported
draft prepared by the committee of detail was reached, it was stricken out by a very large vote of
the State$150] In this vote there was a concurrence of very opposite purposes on the part of the
different States composing the majority. New Jersey, Delaware, and Maryland, for example,
feeling secure of their equality in the Senatere not unwilling to allow theoretical objections

to prevail, against the restriction of money bills to the branch in which they would necessarily be
outnumbered. On the other hand, some of the delegates of Pennsylvania, Virginia, and South
Carolina, sti unwilling to acquiesce in the equality of representation in the Senate, may have
hoped to unhinge the whole compromise. There was still a third party among the members, who
insisted on maintaining the compromise in all its integrity, and who consitteaethe nature of

the representation in the Senate, conceded to the wishes of the smaller States, rendered it
eminently fit that the House alone should have the exclusive power to originate money

bills.[151]

This party finally prevailed. They rested their [219] first efforts chiefly upon the fact that the
Senate was to represent the States in their political character. Although it might be proper to give
such a bdy a negative upon the appropriations to be made by the representatives of the people, it
was not proper that it should tax the people. They first procured a reconsideration of the vote
which had stricken out this part of the compromise. They then propioserder to avoid an

alleged ambiguity, that bills for raising money for the purposewénue or appropriating

money, should originate in the House, and should not be so amended or altered in the Senate as
to increase or diminish the sum to be rajsdchange the mode of levying it, or the object of its
appropriationf152] An earnest and somewhat excited debate followed this proposition, but it

was lost153]

In a day or two, however, another effort was made, conceding to the Senate the power to amend,
as in other cases, but confining the right to the House gihating bills for raising money for

the purpose of revenue, or for appropriating the same, and for fixing the salaries of officers of the
governmenfl54]
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Thisnew proposition was postponed for a long time, until it became necessary to refer several
topics not finally acted upon to a committee of one [220] member from eachISBtAmong

these subjects there was one that gave rise to protracted conflicts of opinion, which will be
examined hereafter. It related to the mode of choosing the executive. In the plan reported by the
committee of detail, pursuant to the instions of the Convention, the executive was to be

chosen by the national legislature, for a period of seven years, and was to be ineligible a second
time. Great efforts were subsequently made to change both the mode of appointment and the
tenure of the dice, and the whole subject was finally referred with others to a committee. In this
committee, a new compromise, which has attracted but little attention, embraced the long
contested point concerning the origin of money bills. In this compromise, asnarsoof the

others on which the Constitution was founded, two influences are to be traced. There were in the
first place what may be called the merits of a proposition, without regard to its bearing on the
interests of particular States; and in the seqdade there were the local or State interests, which
entered into the treatment of every question by which they could be affected. In studying the
compromises of the Constitution, it is constantly necessary to observe how the arrangement
finally made wasrrived at by the concurrence of votes given from these various motives.

It was now proposed in the new committee, that the executive should be chosen by electors,
appointed [221] by each State in such manner as its legislature might direct, eachtfsiateato
number of electors equal to the whole number of its senators and representatives in Congress;
that the person having the greatest number of votes, provided it were a majority of the electors,
should be declared elected; that if there should be thareone having such a majority, the

Senate should immediately choose one of them by ballot; and that if no person had a majority,
the Senate should immediately choose by ballot from the five highest candidates on the list
returned by the electors. Thisapl of vesting the election in the Senate, in case there should be

no choice by the electors, was eagerly embraced by the smaller States, because it was calculated
to restore to them the equilibrium which they would lose in the primary election, by the
preponderance of votes held by the larger States. At the same time, it gave to the larger States
great influence in bringing forward the candidates, from whom the ultimate choice must be
made, when no choice had been effected by the electors; and it pibieiripower, by a

combination of their interests against those of the smaller States, to choose their candidate at the
first election. To this great influence, many members from the larger States desired, naturally, to
add the privilege of confining theigm of revenue bills to the House of Representatives. They
found in the committee some members from the smaller States willing to concede this privilege,
as the price of an ultimate election of the executive by the Senate, and of other[222]
arrangements ch tended to elevate the tone of the government, by increasing the power and
influence of the Senate. They found others also who approved of it upon principle. The
compromise was accordingly effected in the committee, and in this attitude the question
concerning revenue bills again came before the Conve(itksi.

But there, a scheme that seemed likely to elevate the Senate into a powerful oligarchy, and that
would certainly put it in the power of seven States, not containing a third of the people, to elect
the executive, when there failed to be a choice by the electors, met with strenuous resistance. For
these and other reasons, not necessary to be recourgethlkearltimate choice of the executive

was transferred from the Senate to the House of Represenfatvé3his change, if coupled

with the concession of remae bills to the House, without the right to amend in the Senate,
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would have thrown a large balance of power into the former assembly; and in order to prevent
this inequality, a provision was made, in the words used in the Constitution of Massachusetts,
that the Senate might propose or concur with amendments, as on other bills. With this addition,
the restriction of the origin of bills for raising revenue to the House of Representatives finally
passed, with but two dissentient vof&S8]

[223] The qualifications of the Senators had been made superior in some respects to those of the
members of the House of Representatives, on account of the peculiar dutied whigh i

intended they should discharge, and the length of their term of office. They were to be of the age
of thirty years; to be inhabitants of the States for which they might be chosen; and in the report
of the committee of detail the period of four yeaiszenship was made one of the requirements.

But so great was the jealousy of foreign influence, and so important was the position of a senator
likely to become, that, when this particular qualification came to be considered, it was found to
be altogetheimpossible to make so short a period of citizenship acceptable to a majority.
According to the plan then contemplated, the Senate was to be a body of great power. Its
legislative duties were to form but a part of its functions. It was to have the nuiknegties,

and the appointment of ambassadors and judges of the Supreme Court, without the concurrent
action of any other department of the government. In addition to these special powers, it was to
have a concurrent vote with the House of Represensativihe election of the executive. It was

also to exercise the judicial function of hearing and determining questions of boundary between
the States.

This formidable array of powers, which were subsequently much modified or entirely taken

away, but whichno one could then be sure would not be retained as they had been proposed,
rendered it[224] necessary to guard the Senate with peculiar care. A very animated discussion, in
which the same reasons were urged on both sides which had entered into therditeate o
gualifications of the representatives, enforced by the peculiar dangers to which the Senate might
be exposed, at length resulted in a vote establishing the period of nine years' citizenship as a
qualification for the office of a senatf#59]

The origin of the number of senators and of the method of voting forms an interesting and
important topic, to which our inquiries should now be directed. We have pkead that, in the
formation of the Virginia plan of government, as it was digested in the committee of the whole,

the purpose was entertained, and was once sanctioned by a bare majority of the States, of giving
to both branches of the legislature a prtpoal representation of the respective populations of

the States; and that the sole difference between the two chambers then contemplated was to be in
the mode of election. But in the actual situation of the different members of the confederacy;, it
was anecessary consequence of such a representation, that the Senate would be made by it
inconveniently large, whether the members were to be elected by the legislatures, the executives,
or the people of the States. It would, in fact, have made the firsteSenadnsist of eighty or a

hundred persons, in order to have entitled the State of [225] Delaware to a single member. This
inconvenience was pointed out at an early period, by Rufus [KB@];but it did not prevent the
adoption of this mode of representation. On the one side of that long contested question were
those who desired to found the whole system of representation, as between the States, upon their
relaive numbers of inhabitants. On the other side were those who insisted upon an absolute
equality between the States. But among the former there was a great difference of opinion as to
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the best mode of choosing the senafomshether they should be electedthg people in

districts, by the legislatures or the executives of the States, or by the other branch of the national
legislature. So strongly, however, were some of the members even from the most populous
States impressed with the necessity of preseiadtate governments in some connection with
the national system, that, while they insisted on a proportional representation in the Senate, they
were ready to concede to the State legislatures the choice of its members, leaving the difficulty
arising fromthe magnitude of the body to be encountered as it miglitdié The delegates of

the smaller States accepted this concession, in the belief that the impibigtiochconstructing

a convenient Senate in this mode would compel an abandonment of the principle of unequal
representation, and would require the substitution of the equality for which they contended.

In this expectation they were not disappointedg]d@r when the system framed in the

committee came under revision in the Convention, and the severe and protracted contest ended at
last in the compromise described in a previous chapter, the States were not only permitted to
choose the members of the 8&m but they were admitted to an equality of representation in that
branch, and the subject was freed from the embarrassment arising from the numbers that must
have been introduced into it by the opposite plan. From this point, the sole questions that

required to be determined related to the number of members to be assigned to each State, and the
method of voting. The first was a question of expediency only; the last was a question both of
expediency and of principle.

The constant aim of the States, whidd from the first opposed a radical change in the structure
of the government, was to frame the legislature as nearly as possible upon the model of the
Congress of the Confederation. In that assembly, each State was allowed not more than seven,
and not lss than two members; but in practice, the delegations of the States perpetually varied
between these two numbers, or fell below the lowest, and in the latter case the State was not
considered as represented. The method of voting, however, rendered ibiampow many
members were present from a State, provided they were enough to cast the vote of the State at
all; for all questions were decided by the votes of a majority of the States, and not of a majority
of the members voting. | have already had semoamore[227] than once to notice the facand

it is one of no inconsiderable importar&ehat the first Continental Congress, assembled in

1774, adopted the plan of giving to each Colony one vote, because it was impossible to ascertain
the relative impdance of the different Colonies. The record that was then made of this reason
for a method of voting that would have been otherwise essentially unjust, shows quite clearly
that a purpose was then entertained of adopting some other method at a futiBattinteen the
Articles of Confederation were framed, in 1781, it appears as clearly from the discussions in
Congress, not only that the same difficulty of obtaining the information necessary for a different
system continued, but that some of the States wabsolutely unwilling to enter the

Confederation upon any other terms than a full federal equality. In this way the practice of voting
by States in Congress was perpetuated down to the year 1787. It had come to be regarded by
some of the smaller Stategtwithstanding the injustice and inconvenience which it constantly
produced, as a kind of birthright; and when the Senate of the United States came to be framed,
and an equality of representation in it was conceded, some of the members of those Btates stil
considered it necessary to preserve this method of voting, in order to complete the idea of State
representation, and to enable the States to protect their individual[i§Bj8ut it is obvious

that, for this purpose, the [228] question had lost its real importance, when an equal number of
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Senators was assigned to each State; since, upon every measure that can touch the separate rights
and interests of a S& the unanimity which is certain to prevail among its representatives makes

the vote of the State as efficient as it could be if it were required to be cast as a unit, while the
chances for its protection are increased by the opportunity of gaining siigis from the

delegations of other States.

These and similar considerations ultimately led a large majority of the States to prefer a union of
the plan of an equal number of senators from each State with that which would allow them to
vote per capita[163] The number of two was adopted as the most convenient, under all the
circumstances, because most likely to unite the despatch of business with the cosstacepr

of an equal number from every State.

With this peculiar character, the outline of the institution went to the committee of detail. On the
consideration of their report, these provisions, as we have seen, became complicated with the
restriction of "noney bills" to the House of Representatives, and the choice of the executive. The
mode in which those controversies were finally settled being elsewhere stated, it only remains
here to record the [229] fact that the particular nature and form of theepfatesn in the

Senate was generally acquiesced in, when its relations to the other branches of the government
had been determined.

The difference of origin of the two branches of the legislature made it necessary to provide for
different modes of supplymthe vacancies that might occur in them. The obvious way of

effecting this in the case of a vacancy in the office of a representative was to order a new election
by the people, who can readily assemble for such a purpose; and the duty of ordering such
elections was imposed on the executives of the States, because those functionaries would be best
informed as to the convenience of their meeting. But the State legislatures, to whom the choice

of senators was to be confided, would be in session for onlyt affae year; and to summon

them for the special purpose of filling a vacancy in the Senate might occasion great
inconvenience. The committee of detail, therefore, provided that vacancies in the Senate might

be supplied by the executive of the State uhg&lnext meeting of its legislature.

It is now time to turn to the examination of that great scheme of separate and concurrent powers,
which it had been proposed to confer upon the Senate, and the suggestion of which influenced to
a great degree the quatations of the members, their term of office, and indeed the entire
construction of this branch of the legislature. The primary purpose of a Senate was that of a
second legislative[230] chamber, having equal authority in all acts of legislation withsthe

the action of both being necessary to the passage of a law. As the formation of the Constitution
proceeded, from the single idea of such a second chamber, without any special character of
representation to distinguish it from the first, up to trenpdf an equal representation of the

States, there was a strong disposition manifested to accumulate power in the body for which this
peculiar character had been gained. It had been made the depositary of a direct and equal State
influence; and this featarof the system had become fixed and irrevocable before the powers of
the other departments, or their origin or relations, had been finally settled. The consequence was,
that for a time, wherever jealousy was felt with regard to the executive or thajygdici

wherever there was a doubt about confiding in the direct action of the @eogierever a
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chasm presented itself, and the right mode of filling it did not ogdinere was a tendency to
resort to the Senate.

Thus, when the committee of detail werergjeal with the duty of preparing the Constitution
according to the resolutions agreed upon in the Convention, the Senate had not only been made a
legislative body, with authority eordinate to that of the House, but it had received the separate
power of apointing the judges, and the power to give a separate vote in the election of the
executive. The power to make war and treaties, the appointment of ambassadors, and the trial of
impeachments, had not[231] been distinctly given to any department; buh#ralgatention to

be inferred from the resolutions was, that these matters should be vested in one or both of the
two branches of the legislature. To the executive, the duty had been assigned, which the name of
the office implies, of executing the laws;which had been added a revisionary check upon
legislation, and the appointment to offices in cases not otherwise provided for. The judicial

power had been described in general and comprehensive terms, which required a particular
enumeration of the casembraced by the principles laid down; but it had not been distinctly
foreseen, that one of the cases to which those principles must lead would be an alleged conflict
between an act of legislation and the fundamental law of the Constitution. The system thus
marked out was carried into detail by the committee, by vesting in the Senate the power to make
treaties, to appoint ambassadors and judges of the Supreme Court, and to adjudicate questions of
boundary between the States; by giving to the two branchés tdgislature the power to

declare war; by assigning the trial of impeachments to the Supreme Court, and enumerating the
other cases of which it was to have cognizance; and by providing for the election of the

executive by the legislature, and confinitgpowers and duties to those prescribed for it by the
resolutions.

It is scarcely necessary to pause for the purpose of commenting on the practical inconveniences
of some of these arrangements. However proper it[232] may be, in a limited and republican
government, to vest the power of declaring war in the legislative department, the negotiation of
treaties by a numerous body had been found, in our own experience, and in that of other
republics, extremely embarrassing. However wise may be a jealousyexfdtgtive

department, it is difficult to say that the same authority that is intrusted with the appointment to
all other offices should not be permitted to make an ambassador or a judge. However august may
be a proceeding that is to determine a boundetwden sovereign States, it is nothing more and
nothing less than a strictly judicial controversy, capable of trial in the ordinary forms and
tribunals of judicature, besides being one that ought to be safely removed from all political
influences. Howevemnecessary it may be that an impeachment should be conducted with the
solemnities and safeguards of allegation and proof, it is not always to be decided by the rules
with which judges are most familiar, or to be determined by that body of law whichéiris th

special duty to administer. However desirable it may be, that an elective chief magistracy should
be filled with the highest capacity and fithess, and that popular tumults should be avoided, no
government has yet existed, in which the election of autlagistrate by the legislative

department has afforded any decided advantage over an election directly or indirectly by the
people; and to give a body constituted as the American Senate is a negative in the choice of the
executive, would be certainly inoeenient, probably dangerous.[233]



But the position of the Senate as an assembly of the States, and certain opinions of its superior
fithess for the discharge of some of these duties, had united to make it far too powerful for a safe
and satisfactory opetian of the government. It was found to be impossible to adjust the whole
machine to the quantity of power that had been given to one of its parts. It was eminently just
and necessary that the States should have an equal and direct representationriarstnod b

the government; but that a majority of the States, containing a minority of the people, should
possess a negative in the appointment of the executive, and in the question of peace or war, and
the sole voice in the appointment of judges and amtassavas neither necessary nor proper.
Theoretically, it might seem appropriate that a question of boundary between any two of the
States represented in it should be committed to the Senate, as a court of the peers of the
sovereign parties to the dispuleit practically, this would be a tribunal not well fitted to try a

purely judicial question. It became necessary, therefore, to discover the true limit of that control
which the nature of the representation in the Senate was to be allowed to give ¢oitgy ofahe

States. There had been some effort, in the progress of the controversy respecting the
representative system, to confine the equal power of the States, in matters of legislation, to
particular questions or occasions; but it had turned out tmpecticable thus to divide or limit

the ordinary legislative authority of the same[234] body. If the Senate, as an equal assembly of
the States, was to legislate at all, it must legislate upon all subjects by the same rule and method
of suffrage. But whn the question presented itself as to the separate action of this assembly,

how far it should be invested with the appointment of other functionaries, how far it should
control the relations of the country with foreign nations, how far it should partdkeob

executive and judicial powets,it was much less difficult to draw the line, and to establish

proper limits to the direct agency of the States. Those limits could not indeed be ascertained by
the mere application of theoretical principles. They weriee found in the primary necessity for
reposing greater powers in other departments, for adjusting the relations of the system by a wider
distribution of authority, and for confiding more and more in the intelligence and virtue of the
people; and therefe it is, that, in these as in other details of the Constitution, we are to look for
the clew that is to give us the purpose and design, quite as much to the practical compromises
which constantly took place between opposite interests, as to any triurapy afie of opposite
theories.

The first experiment that was made towards a restriction of the power of the Senate, and an
adjustment of its relations to the other departments, was the preparation of a plan, by which the
President was to have the makingrefties, and the appointment of ambassadors, judges of the
Supreme Court, and all other officers not otherwise provided for, by[235] and with, the advice
and consent of the Senate. The trial of impeachments, of the President included, was transferred
to the Senate, and the trial of questions of boundary was placed, like other controversies between
States, within the scope of the judicial power. The choice of the President was to be made in the
first instance by electors appointed by each State, in sushenas its legislature might direct,

each State to have a number of electors equal to the whole number of its senators and
representatives in Congress; but if no one of the persons voted for should have a majority of all
the electors, or if more than operson should have both a majority and an equal number of

votes, the Senate were to choose the President from the five highest candidates voted for by the
electors. In this plan, there was certainly a considerable increase of the power of the President;
but there was not a sufficient diminution of the power of the Senate. The President could
nominate officers and negotiate treaties; but he must obtain the consent of the body by whom he



might have been elected, and by whom hisletion might be determined he were again to
become a candidate. It appeared, therefore, to be quite necessary, either to take away the
revisionary control of the Senate over treaties and appointments, or to devise some mode by
which the President could be made personally indeget of that assembly. He could be made
independent only by taking away all agency of the Senate in his election, or by making him
ineligible to the office a second time. There were two[236] serious objections to the last of these
remedies) the country mght lose the services of a faithful and experienced magistrate, whose
continuance in office would be highly important; and even in a case where-amprent merit

had challenged a +&ection, the effect of an election by the Senate would always beioeis)i

and must be visible throughout the whole term of the incumbent who had been successful over
four other competitors.

And after all, what necessity was there for confiding this vast power to the Senate, opening the
door of a small body to the corrupti and intrigue for which the magnitude of the prize to be

gained and to be given, and the facility for their exercise, would furnish an enormous

temptation? Was it so necessary that the States should force their equality of privilege and of
power into evey department of the Constitution, making it felt not only in all acts of legislation,

but in the whole administration of the executive and judicial duties? Was nothing due to the

virtue and sense and patriotism of a majority of the people of the Unaezs3iMight they not
reasonably be expected to constitute a body of electors, who, chosen for the express purpose, and
dissolved as soon as their function had been discharged, would be able to make an upright and
intelligent choice of a chief magistrat®ifin among the eminent citizens of the Union?

Questions like these, posterity would easily believe, without the clear record that has descended
to them, must have anxiously and deeply employed the framers[237] of the Constitution. They
were to consider, nanly what was theoretically fit and what would practically work with safety
and success, but what would be accepted by the people for whom they were forming these great
institutions. That people undoubtedly detested everything in the nature of a moBartcthere

was another thing which they hated with equal intensity, and that was an oligarchy. Their
experience had given them quite as much reason for abhorring the one as the other. Such, at
least, was their view of that experience. A king, it is trues thia chief magistrate of the mother
country against which they had rebelled, against which they had fought successfully for their
independence. The measures that drove them into that resistance were executed by the monarch;
but those measures were plannasithey believed, by a ministry determined to enslave them,

and were sanctioned by a Parliament in which even twaltsd popular branch was then but
another phase of the aristocracy which ruled the empire. The worst enemy our grandfathers
supposed thehad in England, throughout their Revolution, was the ministerial majority of that
House of Commons, made up of placemen sitting for rotten boroughs, the sons of peers, and the
country gentlemen, who belonged to a caste as much as thetofishs whaat by titles in the

House of Lords. Our ancestors did not kidothey went to their graves without knowihghat

in the hard, implacable temper of the king, made harder and more implacable by a narrow and
bigoted conscientiousness,[238] was the real caugbdgersistency in that fatal policy which
severed these Colonies from his crown.

That long struggle had been over for several years, and its result was certainly not to be regretted
by the people of America. But it had left them, as it naturally must hedt them, with as strong



prejudices and jealousies against every aristocratic, as against every monarchical institution.
Public liberty in England they knew might consist with an hereditary throne, and with a

privileged and powerful aristocracy. Butlgie liberty in America could consist with neither.

The people of the United States could submit to restraints; they could recognize the necessity for
checks and balances in the distribution of authority; and they understood as much of the science
of govenment as any people then alive. But an instituiampwever originating and however
apparently necessary its peculiar construction miglé bejbracing but a small number of

persons, with power to elect the chief magistrate, with power to revise everptapgati from a

chief justice down to a tidewaiter, with power to control the President through his subordinate
agents, with power to reject every treaty that he might negotiate, and with power to sit in
judgment on his impeachment, they would not endurea Hate, in some revolutions of this

plan of government,” said Randolph, "made a bold stroke for monarchy. We are now doing the
same for an aristocracy."

How to attain the true intermediate ground, to[239] avoid the substance of a monarchy and the
substancef an aristocracy, and yet not to found the system on a mere democracy, was a
problem not easy of solution. All could see, that a government extended over a country so large,
which was to have the regulation of its commerce, the collection of great esyée care of a

vast public domain, the superintendence of intercourse with hordes of savage tribes, the control
of relations with all the nations of the world, the administration of a peculiar jurisprudence, and
the protection of the local constitutiofiem violence, must have an army and a navy, and great
fiscal, administrative, and judicial establishments, embracing a very numerous body of public
officers. To give the appointment of such a multitude of public servants, invested with such
functions, tathe unchecked authority of the President, would be to create an executive with
power not less formidable and real than that of some monarchs, and far greater than that of
others. No one desired that a sole power of appointment should be vested initenPatme;

it was universally conceded that there must be a revisionary control lodged somewhere, and the
only question was where it should be placed. That it ought to be in a body independent of the
executive, and not in any council of ministers thaglmhbe assigned to him, was apparent; and
there was no such body, excepting the Senate, which united the necessary independence with the
other qualities needful for a right exercise of this power.[240]

The negotiation of treaties was obviously a functlwat should be committed to the executive

alone. But a treaty might undertake to dismember a State of part of its territory, or might
otherwise affect its individual interests; and even where it concerned only the general interests of
all the States, themas a great unwillingness to intrust the tremtgking power exclusively to

the President. Here, the States, as equal political sovereignties, were unwilling to relax their hold
upon the general government; and the result was that provision of the Qimmstitaich makes

the consent of two thirds of the Senators present necessary to the ratification of a treaty.

But if it was to have these great overruling powers, the Senate must have no voice in the
appointment of the executive. There were two modes inhwthe election might be arranged, so

as to prevent a mutual connection and influence between the Senate and the President. The one
was, to allow the highest number of electoral votes to appoint the Predi@iéhthe other was,

to place the eventual elect®@mo person having received a majority of all the electoral @otes
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in the House of Representatives. The latter plan was finally adopted, and the Senats was th
effectually severed from a dangerous connection with the executive.

This separation having been effected, the objections which had been urged against the length of
the senatorial term became of little consequence. [241] In the preparation of the gied ma

in the resolutions sent to the committee of detail, the Senate had been considered chiefly with
reference to its legislative function; and the purpose of those who advocated a long term of office
was to establish a body in the government of sigfficwisdom and firmness to interpose against

the impetuous counsels and levelling tendencies of the democratic [t&6¢Bix years was

adopted as an intermiate period between the longest and the shortest of the terms proposed,;
and in order that there might be an infusion of different views and tendencies from time to time,
it was provided that one third of the members should go out of office biendia@yStill, in the

case of each individual senator, the period of six years was the longest of the limited terms of
office created by the Constitution. Under the @aleration, the members of the Congress had

been chosen annually, and were always liable to recall. The people of the United States were in
general strongly disposed to a frequency of elections. A term of office for six years would be that
feature of the mposed Senate most likely, in the popular mind, to be regarded as of an
aristocratic tendency. If united with the powers that have just passed under our review, and if to
those powers it could be said that an improper influence over the executive haddeenthe

system would in all probability be rejected by the people. But if the Senate were deprived of all
agency [242] in the appointment of the President, it would be mere declamation to complain of
their term of office; for undoubtedly the peculiartiés assigned to the Senate could be best
discharged by those who had had the longest experience in them. The solid objection to such a
term being removed, the complaint of aristocratic tendencies would be confined to those who
might wish to find plausile reasons for opposition, and might not wish to be satisfied with the
true reasons for the provision.

Having now described the formation and the special powers of the two branches of the
legislature, | proceed to inquire into the origin and history offtegualifications to which the
members were subjected.

The Constitution of the United States was framed and established by a generation of men, who
had observed the operation upon the English legislature of that species of influence, by the crown
or its sevants, which, from the mode of its exercise, not seldom amounting to actual bribery, has
received the appropriate name of parliamentary corruption. That generation of the American
people knew but littlé they cared le€s about the origin of a method of gaweng the

legislative body, which implies an open or a secret venality on the part of its members, and a
willingness on the part of the administration to purchase their consent to its measures. What they
did know and what they did regard was, that forraglsuccession of years the votes of members

of Parliament had been bought, with money or office,[243] by nearly every minister who had

been at the head of affairs; that, if this practice had not been introduced under the prince who
was placed upon the thre by the revolution of 1688, it had certainly grown to a kind of system

in the hands of the statesmen by whom that revolution was effected, and had attained its greatest
height under the first two princes of the house of Hanover; that it was freelyrapstiraes

shamefully applied throughout the American war; and that, down to that day, no British
statesman had had the sagacity to discover, and the virtue to adopt, a purer system of
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administratior[167] Whether this was a necessary vice of the English constitution; whether it
was inherent or temporary; or whether it was only a stage in the development of parliamentary
government, destined to pass away when tlaiogls of the representative body to the people
had become better settl&dgould not then be seen even in England. But to our ancestors, when
framing their Constitution, it presented itself as a momentous fact; whose warning was not the
[244] less powerfylbecause it came from the centre of institutions with which they had been
most familiar, and from the country to which they traced their ofigancountry in which
parliamentary government had had the fairest chances for success that the world hagldwitness

Yet it would not have been easy at that time, as it is not at the present, and as it may never be, to
define with absolute precision the true limits which executive influence with the legislative body
should not be suffered to pass. Still less is slyda say that such influence ought not to exist at
all;[168] although it is not difficult to say that there are methods in which it should not be
suffered to bexercised. The more elevated and more eegirted public morality of the present
age, in England and in America, condemns with equal severity and equal justice both the giver
and the receiver in every transaction that can be regarded as a purchdse opwea particular
measures or occasions, whatever may have been [245] the consideration or motive of the
bargain. But whether that morality goes, or ought to go, faéhehether it includes, or ought to
include, in the same condemnation, every forrméitience by which an administration can add
extrinsic weight to the merits of its measudess a question that admits of discussion.

It may be said, assuming the good intentions of an administration, and the correctness of its
policy and measures, that gelicy and its measures should address themselves solely to the
patriotism and sense of right of the members of the legislative department. But an ever active
patriotism and a never failing sense of right are not always, if often, to be found; the meimbers
a legislative body are men, with the imperfections, the failings, and the passions of men; and if
pure patriotism and right perceptions of duty are alone relied upon, they may, and sometimes
inevitably will be, found wanting. On the other hand, itstjas true, that the persons composing
every administration are mere men, and that it will not do to assume their wisdom and good
intentions as the sole foundations on which to rest the public security, leaving them at liberty to
use all the appliancesaghmay be found effectual for gaining right ends, and overlooking the
character of the means. One of the principal reasons for the establishment of different
departments, in the class of governments to which ours belongs, is, that perfect virtue and
unerrng wisdom are not to be predicated of any man in any station. If they were, a simple
despotism[246] would be the best and the only necessary form of government.

All correct reasoning on this subject, and all true construction of governments like ours, must
commence with two propositions, one of which embraces a truth of political science, and the
other a truth of general morals. The first is, that, while the different functions of government are
to be distributed among different persons, and to be keptatigtseparated, in order that there

may be both division of labor and checks against the abuse of power, it is occasionally necessary
that some room should be allowed for supplying the want of wisdom or virtue in one department
by the wisdom or virtue adnother. In matters of government depending on mere discretion,
unlimited confidence cannot with safety be placed anywji&@]. The other proposition is the

very plain axiom in morals, that, while in all human transactions there may be bad means
employed to effect a worthy object, the character of those means can never be altered, nor their
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use justified, by the [247] character of the end. With these two ptapssadmitted, what is to

be done is to discover that arrangement of the powers and relations of the different departments
whose acts involve, more or less, the exercise of pure discretion, which will give the best effect
to both of these truths; and dsgovernment and all details of government, to be useful, must be
practically adapted to the nature of man, it will be found that an approximation in practice to a
perfect theory is all that can be attained.

Thus the general duties and powers of the legye and the executive departments are capable

of distinct separation. The one is to make, the other is to execute the laws. But execution of the
laws of necessity involves administration, and administration makes it necessary that there
should be an exaitive policy. To carry out that policy requires new laws; authority must be
obtained to do acts not before authorized; and supplies must be perpetually renewed. The
executive stands therefore in a close relation to the legislative depa&naeneiation viich

makes it necessary for the one to appeal frequently, and indeed constantly, to the discretion of
the other. If the executive is left at liberty to purchase what it believes or alleges to be the right
exercise of that discretion, by the inducementsiohey or office applied to a particular case, the
rule of common morals is violated; conscience becomes false to duty, and corruption, having
once entered the body politic, may be employed to effect bad ends as well as good. Nay, as bad
ends will stand mdsn need[248] of its influence, it will be applied the most grossly where the
object to be attained is the most culpable. On the other hand, if the members of the legislative
body, by being made incapable of accepting the higher or more lucrative offgt@se, are cut

off from those inducements to right conduct and a true ambition which the imperfections of our
nature have made not only powerful, but sometimes necessary, aids to virtue, the public service
may have no other security than their unceri@mipulses or imperfect judgments. In the midst of
such tendencies to opposite mischiefs, all that human wisdom and foresight can do is, to
anticipate and prevent the evils of both extremes, by provisions which will guard both the
interests of morality anthe interests of political expediency as completely as circumstances will
allow.

| am persuaded it was upon such principles as | have thus endeavored to state, that the framers of
our national Constitution intended to regulate this very difficult pati@félations between the
executive and the legislature. During a considerable period, however, of their deliberations on
the disabilities to which it would be proper to subject the members of the latter department, they
had another example before them tesithat afforded by the history of parliamentary

corruption in England. The Congress of the Confederation had of course the sole power of
appointment to offices under the authority of the United States; and although there is no reason
to suppose that bodyt any time to[249] have been justly chargeable with corrupt motives, there
were complaints of the frequency with which it had filled the offices which it had created with its
own members. In these complaints, the people overlooked the justificationfofgpetythat the

nature of the government, and the circumstances of the country, rendered it difficult for an
assembly which both made and filled the offices, and which exercised its functions at a time
when the State governments absorbed by far the greaateof the interests and attention of their
citizens, to find suitable men out of its own ranks. In that condition of things, it might have been
expected and it implies no improper purpogethat offices would be sometimes framed or
regulated with a v to their being filled by particular persons. But the complaints ex[${a;

the evil was one that tended constantly to become worse; and, in framing tgevesnment,
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this was the first aspect in which the influence of office and its emoluments presented itself to
the Convention.

For when the Virginia members, through Edmund Randolph, brought forward their scheme of
[250] government, they not only gave theseutive no power of appointment to any office, but

they proposed to vest the appointment of both the executive and the judiciary in the legislature.
Hence they felt the necessity of guarding against the abuse that might follow, if the members of
the legisature were to be left at liberty to appoint each other to offieay abuse which they

knew had been imputed to the Congress, and which they declared had been grossly practised by
their own legislatur¢l71] They proposed, therefore, to go beyond the Confederation, and to
make the members of both branches ineligible to any office established under the authority of the
United States, (excepting those peculiarlyobeging to their own functions,) during their term of
service and for one year after its expiration. This provision passed the committee of the whole;
but in the Convention, on a motion made by Mr. Gorham to strike it out, the votes of the States
were diviced. An effort was then made by Mr. Madison to find a middle ground, between an
eligibility in all cases and an absolute disqualification. If the unnecessary creation of offices and
the increase of salaries was the principal evil to be anticipated, hedaetieat the door might be

shut against that abuse, and might properly be left open for the appointment of members to
places not affected by their own votes, as an encouragement to the legislative service. But there
were several of the [251] stern patriofshe Convention who insisted on a total exclusion, and
who denied that there was any such necessity for holding out inducements to enter the
legislature[172] This was a question on which different minds, of equal sagacity and equal

purity, would naturally arrive at different conclusions. Still, it is apparent that the mischiefs most
apprehended at the time of Mr. Madison's proposition would be in a great ¢gegvented, by

taking from the legislature the power of appointing to office; and that this modification of the
system was what was needed, to make his plan a true remedy for the abuses that had been
displayed in our own experience. The stigma of venaétynot properly be applied to the

laudable ambition of rising into the honorable offices of a free government; and if the
opportunity to create places, or to increase their emoluments, and then to secure those places, is
taken away, by vesting the appomnt in the executive, the question turns mainly on the

relations that ought to exist between that department and the legislature. But Mr. Madison's
suggestion was made before it was ascertained that the executive would have any power of
appointment, and was accordingly rejectedl;a majority of the delegations considering it best

to retain the ineligibility in all cases, as proposed by the Virginia 418} In this way, the
disqualification became incorporated into [252] the first draft of the Constitution, prepared by the
committee of detaill74]

But by this time itwas known that a large part of the patronage of the government must be
placed in the hands of the President; for it had been settled that he was to appoint to all offices
not otherwise provided for, and the cases thus excepted were those of judgesasshdanb,

which stood, in this draft of the Constitution, vested in the Senate. A strong opposition to this
arrangement, however, had already manifested itself, and the result was very likely &g kie,

in fact turned oud that nearly the whole of the ppintments would be made on the nomination

of the President, even if the Senate were to be empowered to confirm or reject them.
Accordingly, when this clause came under consideration, the principle of an absolute
disqualification for office was vigoroushttacked, and as vigorously defended. The
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inconvenience and impolicy of excluding officers of the army and navy from the legislature; of
rendering it impossible for the executive to select a commanedrief from among the

members, in cases of peeninert fitness; of refusing seats to the heads of executive

departments; and of closing the legislature as an avenue to other branches of the public
serviced were all strenuously urged and denjgd5] At length, a middle course became
necessary, [253] to reconcile all opinions. By a very close vote, the ineligibility was restrained to
cases in which the office had been created, or the emolument of it increasedtrduterg of
membershigl76] and a seat in the legislature was made incompatible with any other office
under the United Stat¢$77]

Some at least of the probable sources of corruption were cut off by these provisions. The
executive can make no bargain for a vote, by the promise of an office which has been acted upon
by the member whose vote is sought for; and there can be no body of placemen, ready at all
times to sell their votes as the price for which they are permitted to retain their places. At the
same time, the executive is not deprived of the influence whiahdzttée power of appointing

to offices not created, or the emoluments of which have not been increased, by any Congress of
which the person appointed has been a member. This influence is capable of abuse; it is also
capable of being honorably and benefigiaxerted. Whether it shall be employed corruptly or
honestly, for good or for bad purposes, is left by the Constitution to the restraints of personal
virtue and the chastisements of public opinion.

A serious question, however, has been made, whetharténests of the public service, involved

in the relations of the two departments, would not have been placed upon a better footing, if
some of [254] the higher officers of state had been admitted to hold seats in the legislature.
Under the English consitition, there is no practical difficulty, at least in modern times, in
determining the general principle that is to distinguish between the class of officers who can, and
those who cannot, be usefully allowed to have seats in the House of Commons. @ip&eprin

which, after much inconsistent legislation and many abortive attempts to legislate, has generally
been acted on since the reign of George Il., is, that it is both necessary and useful to have in that
House some of the higher functionaries of the adstration; but that it is not at all necessary,

and not useful, to allow the privilege of sitting in Parliament to subordinate officE85The

necessity oftie case arises altogether from the peculiar relations of the ministry to the crown,
and of the latter to the Commons. If the executive government were not admitted, through any of
its members, to explain and vindicate its measures, to advocate new §uttsoaty, or to

defend the prerogatives of the crown, the popular branch of the legislature would either become
the predominant power in the state, or sink into insignificance. This is conceded by the severest
writers on the English government.

But whenwe pass from a civil polity which it has taken centuries to produce, and which has had
its departments adjusted much less by reference to [255] exact principles than by the results of
their successive struggles for supremacy over each other, and whemeséocan original

distribution of powers, in the arrangements of a constitution made entire and at once by a single
act of the national will, we must not give too much effect to analogies which after all are far from
being complete. In preparing the Cansgion of the United States, its framers had no

prerogative, in any way resembling that of the crown of England, to consider and provide for.
The separate powers to be conferred on the chief magidtesigie from its concurrence in
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legislatiord were simplyexecutive and administrative; the office was to be elective, and not
hereditary; and its functions, like those of the legislature, were to be prescribed with all the
exactness of which a written instrument is capable. There was, therefore, little dasgehn

that the one department would silently or openly encroach on the rights or usurp the powers of
the other, as there is where there exists hereditary right on the one side and customary right on
the other, and where the boundaries between the twotnegrds are to be traced by the aid of
ancient traditions, or collected from numerous and perhaps conflicting precedents. There was no
such necessity, therefore, as there is in England, for placing members of the administration in the
legislature, in ordeto preserve the balance of the Constitution. The sole question with us was,
whether the public convenience required that the administration should be able to act directly
upon the course of legislation.[256] The prevailing opinion was that this wasgouateict This

opinion was undoubtedly formed under the fear of corruption and the jealousy of executive
power, chiefly producell and justly producedl by the example of what had long existed in
England. That the error, if any was committed, lay on the safey sone can doubt. It is

possible that the chances of a corrupt influence would not have been increased, and that the
opportunities for a salutary influence might have been enlargeslit is highly probable that the
convenience of communication would leaveen promoted, if some of the higher officers of

state could have been allowed to hold seats in either house of Congress. But it is difficult to see
how this could have been successfully practised, under the system of representation and election
which the framers of the Constitution were obliged to establish: and perhaps this is a decisive
answer to the objectidi.79]

[257] Among the powers conceded by the Gibuison to the legislature of each State is that of
prescribing the time, place, and manner of holding the elections of its senators and
representatives in Congress. This provigi@0] originated with the committee of detail; but, as

it was reported by them, there was no other authority reserved to Congress itself than that of
altering the regulations of the States; and this authority extended as well toctheftaoosing

the senators, as to all the other circumstances of the elgcibpn the Convention, however,

the authority of Congress was extended beyoadtteration of State regulations, so as to
embrace a power to make rules, as well as to alter those made by the States. But the place of
choosing the senators was excepted altogether from this restraining authority, and left to the
Stated182] Mr. Madison, in his minutes, adds the explanation, that the power of Congress to
makeregulations was supplied, in order to enable them to regulate the electionstétdse S
should fail or refuse to do $b83] But the text of the Constitution, as finally settled, gives
authority to Congress at "any time" to "make or alter segulations"; and this would seem to
confer a power, which, when exercised, must be paramount, whether a State regulation exists at
the time or not.

There is one other peculiarity of the American [258] legislature, of which it is proper in this
connectiorto give a brief account; namely, the compensation of its members for their public
services. In the plan presented by the Virginia delegation, it was proposed that the members of
both branches should receive "liberal stipends"; but it was not suggesttamnthney were to be
paid by the States, or from the national treasury. The committee of the whole determined to
adopt the latter mode of payment; and as the representation in both branches, according to the
first decision, was to be of the same charactereason was then suggested for making a
difference in the source of their compensation. But when the construction of the Senate was
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considered in the Convention, the idea was suggested that this body ought in some way to
represent wealth; and it was apently under the influence of this suggestion, that, after a refusal

to provide for a payment of the senators by their States, payment out of the national treasury was
stricken from the resolution under debgt84] There was thus introduced into the resolutions

sent to the committee of detail, a discrepancy between the modes of compensating the members
of the two branches; for while the members of the House twdre paid "an adequate

compensation” out of "the public treasury,” the Senate were to receive "a compensation for the
devotion of their time to the public service," but the source of payment was not designated. But
when the whole body of those resolusdmad been acted on, the character of the [259]
representation in the Senate had been settled, and the idea of its being made a representation of
wealth, in any sense, had been rejected. The committee of detail had, therefore, in giving effect
to the deci®mns of the Convention, to consider merely whether the members of the two branches
should be paid by their States, or from the national treasury; and for the purpose of making the
same provision as to both, and in order to avoid the question whethemntsig@ion should

establish the amount, or should leave it to be regulated by the Congress itself, they provided that
the members of each house should receive a compensation for their services, to be ascertained
and paid by the State in which they shouddchoseri185]

This, however, was to encounter far greater evils than it avoided. If paid by their States, the
members of the national legislature would not aelyeive different compensations, but they
would be directly subjected to the prejudices, caprices, and political purposes of the State
legislatures. Whatever theory might be maintained with respect to the relations between the
representatives, in eitherdmch, and the State in which they were chosen, or the people of the
States, to subject one class of public servants to the power of another class could not fail to
produce the most mischievous consequences. A large majority of the States, therefard, decid
upon payment out of the national treasiii§6] [260] and it was finally determined that the rate
of compensation should not be fixed by the Constitutionsbhatld be left to be ascertained by

law.[187]

Among the separate functions assigned by the Constitution to the houses of Congress are those
of presenting andymg impeachments. An impeachment, in the report of the committee of

detail, was treated as an ordinary judicial proceeding, and was placed within the jurisdiction of
the Supreme Court. That this was not in all respects a suitable provision, will appe&ndr

following considerations. Although an impeachment may involve an inquiry whether a crime
against any positive law has been committed, yet it is not necessarily a trial for crime; nor is
there any necessity, in the case of crimes committed by paffibers, for the institution of any
special proceeding for the infliction of the punishment prescribed by the laws, since they, like all
other persons, are amenable to the ordinary jurisdiction of the courts of justice, in respect of
offences against pdaie law. The purposes of an impeachment lie wholly beyond the penalties

of the statute or the customary law. The object of the proceeding is to ascertain whether cause
exists for removing a public officer from office. Such a cause may be found in théhé&ct

either in the discharge of his office, or aside from its functions, he has violated a law, or
committed what is technically denominated a crime. But a cause for removal from office may
[261] exist, where no offence against positive law has beemdtaad, as where the individual

has, from immorality or imbecility or maleadministration, become unfit to exercise the office.
The rules by which an impeachment is to be determined are therefore peculiar, and are not fully
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embraced by those principles aopisions of law which courts of ordinary jurisdiction are
required to administer.

From considerations of this kind, especially when applied to the impeachment of a President of
the United States, the Convention found it expedient to place the trial $ettae. In fact, the

whole subject of impeachments, as finally settled in the Constitution, received its impress in a
great degree from the attention that was paid to the bearing of this power upon the executive.
Few members of the Convention were willtmgconstitute a single executive, with such powers

as were proposed to be given to the President, without subjecting him to removal from office on
impeachment; and when it was perceived to be necessary to confer upon him the appointment of
the judges, ibecame equally necessary to provide some other tribunal than the Supreme Court
for the trial of his impeachment. There was no other body already provided for in the
government, with whom this jurisdiction could be lodged, excepting the Senate; and the only
alternative to this plan was to create a special tribunal for the sole purpose of trying
impeachments of the President and other officers. This was justly deemed a manifest
inconvenience; and although there were[262] various theoretical objections sdgagainst

placing the trial in the Senate, on the question being stated there were found to be but two
dissentient Statg4.88] This point having been settled, relation to impeachments of the

President, the trial of impeachments of all other civil officers of the United States was, for the
sake of uniformity, also confided to the Send®&9] The power of impeachment was confined,

as originally proposed, to the House of Representath8£y.

The number of members of each beuhat should be madejaorumfor the transaction of

business gave rise to a good deal of difference of opinion. The controlling reason why a smaller
number than a majority of the members of each house should not be permitted to make laws, was
to be fourl in the extent of the country and the diversity of its interests. The central States, it was
said, could always have their members present with more convenience than the distant States;
and after some discussion, it was determined to establish a mafaedgh house as its quorum

for the transaction of business, giving to a smaller number power to adjourn from day to day, and
to compel the attendance of absent memld&xs]

Provisions making each house the judge of the elections, returns, and qualifications of its own
members; [263] that for any speech, or debate in either house ho member shall be questioned in
any other place; and that in all cases, excepsoreaelony, or breach of the peace, the members
shall be privileged from arrest during their attendance at, and in going to and returning from, the
sessions of their respective houdewere agreed to without any diss¢h®2]

The power of each house to determine the rules of its proceedings, to punish its members for
disorderly behavior, and to expel with the concurrence of two thirds, was agreed to with general
assenfl93] Each house was also directed to keep a journal of its proceedings, and from time to
time to publish the same, excepting such parts as may indkdgmgent require secrecy; and one

fifth of the members present in either house were empowered to require the yeas and nays to be
entered on its journ§l94]

Thereport of the committee of detail had made no provision for such an officer as the Vice
President of the United States, and had therefore declared that the Senate, as well as the House,
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should choose its own presiding officer. This feature of their repogived the sanction of the
Convention; but subsequently, when it became necessary to create an officer to succeed the
President of the United States, in case of death, resignation, or removal from office, the plan was
adopted of making the former [26&} officiothe presiding officer of the Senate, giving him a

vote only in cases where the votes of the members are equally didifgd.o this was added

the futther provision, that the Senate shall choose, besides all its other officers, a Ppgsident
tempore in the absence of the Vié&resident, or when he shall exercise the office of President of
the United Statefl.96] The House of Representatives were empowered to choose their own
Speaker, and other officers, as originally propd4€d]

The mode in which laws were to be enacted was the last topic concerning the action of the
legislature which required to be dealt with in the Constitution. The principle had been already
settled, that the negative of the President shauesathe passage of a law, unless, after he had
refused his concurrence, it should be passed by two thirds of the members of each house. In
order to give effect to this principle, the committee of detail made the following regulations,

which were adoptenhto the Constitutiord that every bill, which shall have passed the two

houses, shall, before it become a law, be presented to the President of the United States; that, if
he approve, he shall sign it, but if not, he shall return it, with his objectmtise hiouse in

which it originated, who shall enter the objections at large on their journal, and proceed to
reconsider it; that if, after such reconsideration, two thirds of that house agree to pass the bill, it
is to be sent with [265] the objectionsth® other house, by which it is likewise to be

reconsidered, and, if approved by two thirds of that house, it is to become a law; but in all such
cases, the votes of both houses are to be determined by yeas and nays entered upon the journal. If
any bill benot returned by the President within ten days (Sundays excepted) after it has been
presented to him, it is to become a law, in like manner as if he had signed it, unless the Congress
by adjourning prevent its return, in which case it is not to become. a&lhorders, resolutions,

and votes to which the concurrence of both houses is necessary, (except on a question of
adjournment,) are subject to these provisid®s]

The two important differences between the negative thus vested in the President of the United
States and that which belongs to the King of England are, that the former is a qualified, while the
latter is an absolute, power to arrest the passagédan¥; and that the one is required to render to
the legislature the reasons for his refusal to approve a bill, while the latter renders no reasons, but
simply answers that he will advise of the matter, which is the parliamentary form of signifying a
refusal to approve. The provision in our Constitution which requires the President to
communicate to the legislature his objections to a bill, was rendered necessary by the power
conferred upon two thirds of both houses to make it a law, notwithstandingusalref sign it.

By this power, which makes the negative [266] of the President a qualified one only, the framers
of the Constitution intended that the two houses should take into consideration the objections
which may have led the President to withholsl &ésent, and that his assent should be dispensed
with, if, notwithstanding those objections, two thirds of both houses should still approve of the
measure. These provisions, therefore, on the one hand, give to the President a real participation
in acts oflegislation, and impose upon him a real responsibility for the measures to which he
gives his official approval, while they give him an important influence over the final action of

the legislature upon those which he refuses to sanction; and, on thbanttethey establish a

wide distinction between his negative and that of the King in England. The latter has none but an
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absolute "veto"; if he refuse to sign a bill, it cannot become a law; and it is well understood, that
it is on account of this absotueffect of the refusal, that this prerogative has been wholly disused
since the reign of William 1l1., and that the practice has grown up of signifying, through the
ministry, the previous opposition of the executive, if any exists, while the measudeis un
discussion in Parliament. It is not needful to consider here which mode of legislation is
theoretically or practically the best. It is sufficient to notice the fact, that the absence from our
system of official and responsible advisers of the Presitieming seats in the legislature,

renders it impracticable to signify[267] his views of a measure, while it is under the
consideration of either house. For this reason, and because the President himself is responsible to
the people for his official actand in order to accompany that responsibility with the requisite
power both to act upon reasons and to render them, our Constitution has vested in him this
peculiar and qualified negatiy&99]

[268] The remaining topic that demands our inquiries, respecting the legislature, relates to the
place of its meeting. The Confederation was a government without a capitol, or a seat; a want
which seriously impaired its digty and its efficiency, and subjected it to great inconveniences;

at the same time, it was unable to supply the defect. Its Congress, following the example of their
predecessors, had continued to assemble at Philadelphia, until June, 1783; when, as we hav
already seen, in consequence of a mutiny by some of the federal troops stationed in that
neighborhood,[269] against which the local authorities failed to protect them, they left that city,
and reassembled at Princeton, in the State of New Jersey halkhef a colleg¢200] There, in

the following October, a resolution was passed, directing that buildings for the use of Congress
should be erected at sometabie place near the falls of the Delaware; for which the right of soil
and an exclusive jurisdiction should be obtaif2@il ] But this was entirely unsatisfacyoto the
Southern States. They complained that the place selected was not central, was unfavorable to
[270] the Union, and unjust to them. They endeavored to procure a reconsideration of the vote,
but without succeg202] Several days were then consumed in fruitless efforts to agree on a
temporary residence; and at length it became apparent that there was no prospect of a general
assent to any one place, eitlfi@ra temporary or for a permanent seat. The plan of a single
residence was then changed, and a resolution was passed, providing for an alternate residence at
two places, by directing that buildings for the use of Congress, and a federal town, shookd also
erected at or near the lower falls of the Potomac, or Georgetown; and that until both places, that
on the Delaware and that on the Potomac, were ready for their reception, Congress should sit
alternately, for equal periods of not more than one yeanankkss than six months, at Trenton,

the capital of the State of New Jersey, and at Annapolis, the capital of the State of Maryland. The
President was thereupon directed to adjourn the Congress, on the 12th of the following
November, to meet at Annapobs the 26th, for the despatch of business. Thither they

accordingly repaired, and there they continued to sit until June 3, 1784. A recess followed,

during which a committee of the States sat, until Congress reassembled at Trenton, on the 30th of
the following October.

At Trenton, the accommodations appear to have been altogether insufficient, and the States of
South Carolina and Pennsylvania proposed to adjourn from [271] thafp08}d.he plan of

two capitols in different places was then rescind@d] and an ordinance was passed, for the
appointment of commissioreto establish a seat of government on the banks of the Delaware, at
some point within eight miles above or below the lower falls of that river. Until the necessary
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buildings should be ready for their reception, the ordinance provided that Congresssgtaiuld

the city of New Yorl{205] When assembled there in January, 1785, they received and accepted
from the corporation an offer of the use of the City Hal anthat building they continued to

hold their sessions until after the adoption of the Constit{ii06]

It does not appear that any steps were taken underttinance of 1784, or under any of the
previous resolutions, for the establishment of a federal town and a seat of government at any of
the places designated. Whether the Congress felt the want of constitutional power to carry out
their project, or whettr the want of means, or a difficulty in obtaining a suitable grant of the soil
and jurisdiction, was the real impediment, there are now no means of determining. It seems quite
probable, however, that, after their removal to the city of New York, theylfthemselves

much better placed than they or their predecessors had ever been elsewhere; and [272] as the
discussions respecting a total revision of the federal system soon afterwards began to agitate the
public mind, the plan of establishing a seat fa sikcommodation of the old government was
naturally postponed.

The plan itself, on paper, was a bold and magnificent one. It contemplated a district not less than
two and not more than three miles square, with a "federal house" for the use of Congress;
suitable buildings for the executive departments; official residences for the president and
secretary of Congress, and the secretaries of foreign affairs, of war, of the marine, and the
officers of the treasury; besides hotels to be erected and owned lgtie & residences for

their delegates. But, for this fine scheme of a federal metropolis, an appropriation was made,
which, even in those days, one might suppose, would scarcely have paid for the land required.
The commissioners who were to purchasesttee lay out the town, and contract for the erection

and completion of all the public edificBsexcepting those which were to belong to the States,

"in an elegant manner," were authorized to draw on the federal treasury for a sum not exceeding
one hundredhousand dollars, for the whole of these purposes. If we are to understand it to have
been really expected and intended that this sum should defray the cost of this undertaking, we
must either be amused by the modest requirements of the Union at thait stapd amazed at

the strides it has since taken in its onward career of prosperity and power.[273] From the porticos
of that magnificent Capitol whose domes overhang the Potomac, the eye now looks down upon a
city, in which, at a cost of many milliongrovision has been made for the central functions of a
government, whose daily expenditure exceeds the entire sum appropriated for the establishment
of the necessary public buildings and official residences seventy years ago.

In truth, however, there is hmuch reason to suppose that the Congress of the Confederation
seriously contemplated the establishment of a federal city. They were too feeble for such an
undertaking. They could pass resolutions and ordinances for the purpose, and send them to the
authaities of the State8; and if a more decent attention to the wants and dignity of the federal
body was excited, it was well, and was probably the effect principally intended. If they had
actually proceeded to do what their resolution of 1783 prop®ddedaauire the jurisdiction, as

well as the right of soil, over a tract of laBdhey must have encountered a serious obstacle in
the want of constitutional power. This difficulty seems to have been felt at a later period; for the
ordinance of 1784 only direcéspurchase of the land, and is silent upon the subject of municipal
jurisdiction. It is fortunate, too, on all accounts, that the design was never executed, if it was
seriously entertained. The presence of Congress in the city of New York, where tlatulegf
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the State was also sitting, in the winter of 1787, enabled Hamilton to carry those measures in

both bodies, which led immediately[274] to the summoning of the national ConvE&idin.

And it was especially fortunate that this whole subject came before the Convention
unembarrassed with a previous choice of place by the old Congress, or with any steps concerning
municipal jurisdiction which they might hawaken, or omitted.

For it was no easy matter, in the temper of the public mind existing from 1783 to 1788, to
determine where the seat of the federal, or that of the national government, ought to be placed.
The Convention found this an unsettled questaom they wisely determined to leave it so. The
cities of New York and Philadelphia had wishes and expectations, and it was quite expedient that
the Constitution should neither decide between them, nor decide against both of them. It was
equally importanthat it should not direct whether the seat of the national government should be
placed at any of the other commercial cities, or at the capital or within the jurisdiction of any
State, or in a district to be exclusively under the jurisdiction of the t&tates. These were

grave questions, which involved the general interests of the Union; but however settled, they
would cost the Constitution, in some quarter or other, a great deal of the support that it required,
if determined before it went into ope@t.[208] Temporarily, however, the new government

must be placed somewhere within the limits of a State, and [275] at one of the principal cities;
and as the Qayress then sitting at New York would probably invite their successors to assemble
there, it became necessary to provide for a future removal, when the time should arrive for a
general agreement on the various and delicate questions involved. The diffefstracture,

however, between the two branches of the proposed Congress, and the difference of interests that
might predominate in each, made a disagreement on these questions probable, if not inevitable;
and a disagreement on the place of their fusessions, if accompanied by power to sit in

separate places, would be fatal to the peace of the Union and the operation of the government.

The committee of detail, therefore, inserted in their draft a clause prohibiting either house,
without the consent dhe other, from adjourning for more than three days, or to any other place
than that at which the Congress might be sitting. Mr. King expressed an apprehension that this
implied an authority in both houses to adjourn to any place; and as a frequentaihglage

had dishonored the federal government, he thought that a law, at least, should be made necessary
for a removal. Mr. Madison considered a central position would be so necessary, and that it
would be so strongly demanded by the House of Represestahat a removal from the place

of their first session would be extorted, even if a law were required for it. But there was a fear
that, if the government were once established at the city of New York, it would never[276] be
removed if a law were madeecessary. The provision reported by the committee was therefore
retained, and it was left in the power of the two houses alone, during a session of Congress, to
adjourn to any place, or to any time, on which they might d@&4.

Still it was needful that the Constitution should empower the legislature to establish a seat of
government out of the jurisdiction of any of the States, and away from any of thesr Titie

time might come when this question could be satisfactorily met. The time would certainly come,
when the people of the whole Union could see that the dignity, the independence, and the purity
of the government would require that it should be unddpaal influences; when every citizen

of the United States, called to take part in the functions of that government, ought to be able to
feel that he and his would owe their protection to no power, save that of the Union itself. Some
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disadvantage, doub#s, might be experienced, in placing the government away from the great
centres of commerce. But neither of the principal seats of wealth and refinement was very near to
the centre of the Union; and if either of them had been, the necessity for an exidaalv

jurisdiction would probably be found, after the adoption of the Constitution, to outweigh all other
considerations. Accordingly, when the Constitution was revised for the purpose of supplying the
needful provisions omitted [277] in its preparatitnyas determined that no peremptory

direction on the subject of a seat of government should be given to the legislature; but that power
should be conferred on Congress to exercise an exclusive legislation, in all cases, over such
district, not exceedinten miles square, as might, by cession of particular States and the
acceptance of Congress, become the seat of government of the United States. This provision has
made the Congress of the United States the exclusive sovereign of the District of Columbia,
which it governs in its capacity of the legislature of the Union. It enabled Washington to found

the city which bears his name; towards which, whatever may be the claims of local attachment,
every American who can discern the connection between the hbasertown, and the welfare

of his country, and the dignity, convenience, and safety of its government, must turn with
affection and pride.

With respect to a regular time of meeting, no instructions had been given to the committee of
detail; but they inseed in their draft of the Constitution a clause which required the legislature

to assemble on the first Monday of December in every year. There was, however, a great
difference of opinion as to the expediency of designating any time in the Constitutias &nd

the particular period adopted in the report. But as it was generally agreed that Congress ought to
assemble annually, the provision which now stands in the Constitution, which requires annual
sessions, and establishes the first Monday in Decemi@@§2the time of their commencement,
unless a different day shall be appointed by law, was adopted as a compromise of different
views[210]

[279]

CHAPTER X

Report of the Committee of Detail, continuédThe Powers of CongressThe Grand
Compromises of the Constitution respecting Commerce, Exports, and thel Glalee

In the examination which has thus far been made of the process of forming the Constitution, the
reader will have noticed the absence of any express provisions concerning the regulation of
commerce, and the obtaining of revenues. A system of government had been framed, embracing
a national legislature, in which the mode of representation alone badlbgermined with

precision. The powers of this legislature had been described only in very general terms. It was to
have "the legislative rights vested in Congress by the Confederation,” and the power "to legislate
in all cases for the general interestshe Union, and also in those to which the States were
separately incompetent, or in which the harmony of the United States may be interrupted by the
exercise of individual legislation."
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It might undoubtedly have been considered that, as the want @fex pothe Confederation to

make uniform commercial regulations affecting the foreign[280] and domestic relations of the
States was one of the principal causes of the assembling of this Convention, such a power was
implied in the terms of the resolutionhigh had declared the general principles on which the
authority of the national legislature ought to be regulated. Still, it remained to be determined
what kind of regulation of commerce was required by "the general interests of the Union," or
how far theStates were incompetent, by their separate legislation, to deal with the interests of
commerce so as to promote "the harmony of the United States." In the same way, a power to
obtain revenues might be implied on the same general principles. But whetbemtinercial

power foreshadowed in these broad declarations was to be limited or unlimited; whether there
were any special objects or interests to which it was not to extend; and whether the revenues of
the government were to be derived from imposts laplegtsure upon imports or exports, or

both; whether they might be derived from excises on the manufactures or produce of the country;
whether its power of direct taxation was to be exercised under further limitations than those
already agreed upon for th@portionment of direct taxes among the Stéted; these details

were as yet entirely unsettled.

Two subjects, one of which might fall within a general commercial power, and the other within a
general power to raise revenues, had already been incidettatigd to, and both were likely to
create great embarrassment. General Pinckney had[281] twice given notice that South Carolina
could not accede to the new Union proposed, if it possessed a power to tax[@tdditdhad

also become apparent, in the discussions and arrangements respecting the apportionment of
representatives, that the possible encouragement of thetidaee which might follow an

admissiorof the blacks into the rule of representation, was one great obstacle, in the view of the
Northern States, to such an admission; and at the same time, that it was very doubtful whether all
the Southern States would surrender to the general governmeninteetp prohibit that

trade[212] The compromise which had already taken place on the subject of representation had
settled the principles on which that difficahatter was to be arranged. But the power to increase
the slave populations by continued importation had not been agreed to be surrendered; and unless
some satisfactory and reasonable adjustment could be made on this subject, there could be no
probabilitythat the Constitution would be finally ratified by the people of the Northern

Stateqd213] It is necessary, therefore, to look carefully at these two subj28&, namely, the

taxation of exports and the prohibition of the skrazle.

That a power to lay taxes or duties on exported products belongs to every government possessing
a general authority to select the objects from which its revenues are to bel derave

proposition which admits of little doubt. It is not to be doubted, either, that it is a power which
may be attended with great benefit, not only for purposes of revenue, but for the encouragement
of manufactures; and it is clear that it may ofterused as a means of controlling the

commercial policy of other countries, when applied to articles which they cannot produce, but
which they must consume. A government that is destitute of this power is not armed with the
most complete and effectual medoscounteracting the regulations of foreign countries that

bear heavily upon the industrial pursuits of its people, although it may have other and sufficient
sources of revenue; and therefore, until an unrestricted commercial intercourse and a free
exchange of commodities become the general policy of the world, to deny to any government a
power over the exported products of its own country, is to place it at some disadvantage with all
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commercial nations that possess the power to enhance the price ofditissmwhich they
themselves produce.

But, on the other hand, the practice of taxing the products of a country, as they pass out of its
limits to enter into the consumption of other nations, can be beneficially exercised only by a
government that[283] caselect and arrange the objects of such taxation so as to do nearly equal
justice to all its producing interests. If, for example, the article of wine were produced only by a
single province of France, and all the other provinces produced no commoditjas feoulpoy

other nations, an export duty upon wine would fall wholly upon the single province where it was
produced, and would place its production at an unequal competition with the wines of other
countries. But France produces a variety of wines, thetgrof many different provinces; and
therefore, in the adjustment of an export duty upon wines, the government of that country, after a
due regard to the demand for each kind or class of this commodity, has chiefly to consider the
effect of such a tax irhe competition with the same commaodity produced by other nations.

At the time of the formation of the Constitution of the United States, there was not a single
production, common to all the States, of sufficient importance to become an article of general
exportation. Indeed, there were no commodities produced for exportation by so many of the
States, that a tax or duty imposed upon them on leaving the country would operate with anything
like equality even in different sections of the Union. In fact, froendaktreme northern to the

extreme southern boundary of the Union, the exports were so various, both in kind and amount,
that a tax imposed on an article the produce of the South could not be balanced by a tax imposed
upon an article produced[284] or maraifaed at the North. How, for example, could the burden

of an export duty on the tobacco of Virginia, or the rice or indigo of South Carolina, be equalized
by a similar duty on the lumber or fish or flour of other States? Possibly, after long experience

and the accumulation of the necessary statistics, an approach towards an equality of such burdens
might have been made; but it could never have become more than an unsatisfactory
approximation; and while the effect of such a tax at one end of the Unioe derirend for the
commodity subjected to it might be estima@ethecause the opportunity for other nations to

supply themselves elsewhere might be so precise as to be easily méagsreffect at the

other end of the Union, on another commodity, might helly uncertain, because the demand

from abroad might be influenced by new sources of supply, or might from accidental causes
continue to be nearly the same as before.

However theoretically correct it might have been, therefore, to confer on the geveralngent

the same authority to tax exports as to impose duties on imported commdditiesthe

argument for it drawn from the necessities for revenue and protection of manufactures was
exceedingly strong, the actual situation of the country made it quitracticable to obtain the
consent of some of the States to a full and complete revenue power. Several of the most
important persons in the Convention were strongly in favor of it. Washington, Madison, Wilson,
Gouverneur Morris, and Dickinson are knowrhtve[285] held the opinion, that the

government would be incomplete, without a power to tax exports as well as imports. But the
decided stand taken by South Carolina, whose exports for a single year were said by General
Pinckney to have amounted to £6@MQthe fruit of the labor of her slaves, probably led the
committee of detail to insert in their report of a draft of the Constitution a distinct prohibition
against laying any tax or duty on articles exported from any State.



A similar question, in relatin to the extent of the commercial power, was destined to arise out of
the relations of the different States to the slaade. If the power to regulate commerce, that

might be conferred upon the general government, was to be universal and unlimitesd, it m
include the right to prohibit the importation of slaves. If the right to sanction or tolerate the
importation of slaves, which, like all other political rights, belonged to the people of the several
States as sovereign communities, was to be retaydten as an exception from the

commercial power which they might confer upon the national legislature, that exception must be
clearly and definitely established. For several reasons, the question was necessarily to be met, as
soon as the character andemitof the commercial power should come into discussion. While the
trade had been prohibited by all the other States, including Virginia and Maryland, it had only
been subjected to a duty by North Carolina, and was subjected to a similar discouragement by
South[286] Carolina and Georgia. The basis of representation in the national legislature, in
which it had been agreed that the slaves should be included in a certain ratio, created a strong
political motive with the Northern States to obtain for the gdrggraernment a power to prevent
further importations. It was fortunate that this motive existed; for the honor and reputation of the
country were concerned to put an end to this traffic. No other nation, it was true, had at that time
abolished it; but herevere the assembled States of America, engaged in framing a Constitution
of government, that ought, if the American character was to be consistent with the principles of
the American Revolution, to go as far in the recognition of human rights as the stmoges of

their actual situation would admit. What was practicable to be done, from considerations of
humanity, and all that could be successfully done, was the measure of their duty as statesmen,
admitted and acted upon by the framers of the Constitutioluding many of those who
represented slaveholding constituencies, as well as the representatives of States that had either
abolished both the traffic in slaves and the institution itself, or were obviously destined to do it.

This just and necessarylewf action, however, which limited their efforts to what the actual
circumstances of the country would permit, made a clear distinction between a prohibition of the
future importation of slaves, and the manumission of those already in the countryriibe fo

could be accomplished,[287] if the consent of the people of the States could be obtained, without
trenching on their sovereign control over the condition of all persons within their respective
limits. It involved only the surrender of a right to addtie numbers of their slaves by continued
importations. But the power to determine whether the slaves then within their limits should
remain in that condition, could not be surrendered by the people of the States, without
overturning every principle on wéh the system of the new government had been rested, and
which had thus far been justly regarded as essential to its establishment and to its future
successful operation.

It is not, therefore, to be inferred, because a large majority of the Conventigirt mua power

to prohibit the increase of slaves by further importation, that they intended by means of it to
extinguish the institution of slavery within the States. So far as they acted from a political

motive, they designed to take away the power $fade to increase its congressional

representation by bringing slaves from Africa; and so far as they acted from motives of general
justice and humanity, they designed to terminate a traffic which never has been and never can be
carried on without infin# cruelty and national dishonor. That the individuals of an inferior race
already placed in the condition of servitude to a superior one may, by the force of necessity, be
rightfully left in the care and dominion of those on whom they have been captoigasition of



morals entirely fit to be admitted by a Christian statesman.[288] That new individuals may
rightfully be placed in the same condition, not by the act of Providence through the natural
increase of the species, but by the act of man in tramgfehem from distant lands, is quite

another proposition. The distinction between the two, so far as a moral judgment is concerned
with the acts of the framers of the Constitution upon the circumstances before them, defines the
limits of duty which theyntended to recognize.

No satisfactory means exist for determining to what extent a continuance of the importation of
slaves was necessary, in an economical point of view, to the States of North Carolina, South
Carolina, and Georgia. There is some redae@uppose that the natural increase of the slave
population in Virginia at that period more than supplied her wants; and perhaps the less healthy
regions of the more southern States may have still required foreign supplies in order to keep the
lands alredy occupied under cultivation, or to make new lands produf2i4] All that is

historically certain on this subject is, that the representatives of the tbstesoutherly States

acted upon the belief, that their constituents would not surrender the right to continue the
importation of slaves, although they might, if left to themselves, discontinue the practice at some
future time.

These declarations, howevlgd not been made at the time when the principles on which the
Constitution was to be framed were sent to the committee [289] of detail. Nothing had yet
occurred in the Convention, to make it certain that the power to import would be retained by any
of the States. The committee of detail had, therefore, so far as the action of the Convention had
gone, an unrestricted choice between a full and a limited commercial power. They consisted of
three members from neslaveholding and two from slaveholding Stat&k5] but as one of

them, Mr. Rutledge of South Carolina, was one of the persons who subsequently announced to
the Convention the position that would be takemisyown State and by North Carolina and
Georgia, there can be no doubt that he announced the same determination in the committee. In
their report, they shaped the commercial power accordingly. They provided that the legislature of
the United States shouldhve power to lay and collect taxes, duties, imposts, and excises; and to
regulate commerce with foreign nations, and among the several States.

But they also reported several restrictions upon both the revenue and commercial powers.
Besides providing, ina@ordance with the ninth resolution [290] adopted by the Convention, that
direct taxation should be proportioned among the States according to the census, to be taken by a
particular rule, they added the further restrictions, that no tax or duty sholaid g the

national legislature on articles exported from any State, nor on the migration or importation of
such persons as the several States might think proper to admit; that such migration or importation
should not be prohibited; that no capitation $saould be laid, unless in proportion to the census;

and that no navigation act should be passed without the assent of two thirds of the members
present in each house.

That the new government must have a direct revenue power, was generally concededasand it
also generally admitted that it must have a power to regulate commerce with foreign countries.
But the idea was more or less prevalent among the Southern statesmen, that the interest of their
own States, considered as a distinct and separate irfteraghat of the commercial States, did

not require a regulation of commerce by the general government. It is not easy to determine to
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what extent these views were correct. Taking into consideration nothing more than the fact, that
the staple production &firginia was tobacco, as it was also partly that of North Carolina; that

rice and indigo were the great products of South Carolina and Georgia; and that neither of these
four States possessed a large amount of shigpimgnight certainly be consideredahan

unrestricted foreign intercourse was important to them.[291]

But, on the other hand, if those States, by clothing the Union with a power to regulate commerce,
were likely to subject themselves to a temporary rise of freights, the measures whichangght

that effect would also tend directly to increase Southern as well as Northern shipping, to augment
the commercial marine of the whole country, and thus to increase its general maritime strength.
The general security thus promoted was as importamealass of States as to another. The
increase of the coasting trade would also increase the consumption of the produce of all the
States. The great benefit, however, to be derived from a national regulation of cor@naerce,

benefit in which all the Stategould equally share, whatever might be their productiornss
undoubtedly the removal of the existing and injurious retaliations which the States had hitherto
practised against each oth21L.6]

Still, these advantages were indirect or incidental. The immediate and palpable commercial
interests of different portions of the Union, regarded in the mass, were not identical; and it was in
one sense true, that the powéregulating commerce was a concession on the part of the
Southern States to the Northern, for which they might reasonably expect equivalent advantages,
or which they might reasonably desire to qualify by some restriction.

On the reception of the repart the committee of detail, and when the article relating to
representation was reached, the consequences of agreeing that [292] the slaves should be
computed in the rule, taken in connection with an unrestrained power in the States to increase the
slave mpulations by further importation, and with the exemption of exports from taxation,

became more prominent, and more likely to produce serious dissatisfaction. The concession of
the slave representation had been made by some of the Northern membefsope tthet it

might be the means of strengthening the plan of government, and of procuring for it full powers
both of revenue and of commercial regulation. But now, it appeared that, as to two very

important points, the hands of the national legislaturewebe absolutely tied. The importation

of slaves could not be prohibited; exports could not be taxed. These restrictions seemed to many
to have an inevitable tendency to defeat the great primary purposes of a national government. All
must agree, that defice against foreign invasion and against internal sedition was one of the
principal objects for which such a government was to be established. Were all the States then to
be bound to defend each, and was each to be at liberty to introduce a weaknesgwidich

increase both its own and the general danger, and at the same time to withhold the compensation
for the burden? If slaves were to be imported, why should not the exports produced by their labor
supply a revenue, that would enable the general governto defend their masters? To refuse

it, was so inequitable and unreasonable, said Rufus King, that he could not assent to the
representation of the slaves, unless[293] exports should be taxakeldiaps he could not finally
consent to it, under any cumstancef217]

Gouverneur Morris, with his accustomed ardor, went further still, and insistecopemneng the
subject of representation, now that the othatuees of the system were to be made to favor the
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increase of slaves, and to throw the burdens of maintaining the government chiefly upon the
Northern States. It was idle, he declared, to say that direct taxation might be levied upon the
slaveholding Statein proportion to their representative population: for the general government
could never stretch out its hand, and put it directly into the pockets of the people, over so vast a
country. Its revenues must be derived from exports, imports, and excigberéfere would not
consent to the sacrifices demanded, and moved the insertion of the word "“free" before the word
"inhabitants,” in the article regulating the basis of representgiis].

But there were few men in the Convention bold enough to hazard the consequences of unsettling
an arrangement, which had cost so much labor and anxiety; which had been made as nearly
correct in theory as the circumstances efthase would allow; and which was, in truth, the best
practical solution of a great difficulty. Mr. Morris's motion received the vote of a single State
only[219] The great majority of the delegations considered it wiser to go on to the discussion of
the proposed [294] restrictions upon the revenue and commercial powers, in the hope that each
of them might be considered and acted upon with reference to theitrciplps applicable to

the subject, or that the whole might be adjusted by some agreement that would not disturb what
had been settled with so much difficulty.

The great embarrassment attending the proposed restriction upon the taxation of exports was,
tha, however the question might be decided, it would probably lose for the new government the
support of some important members of the Convention. Those who regarded it as right that the
government should have a complete revenue power, contended for teaieoe with which a

large staple production, in which America was not rivalled in foreign markets, could be made the
subject of an export tax, that would in reality be paid by the foreign consumer. On the other side,
the very facility with which such obges could be selected for taxation alarmed the States whose
products presented the best opportunity for exercising this power. They did not deny the obvious
truth, that the tax must ultimately fall on the consumer; but they considered it enough to
surrende the power of levying duties upon imports, without giving up the control which each
State now had over its own productig@20]

[295] But there was also anothguestion involved in the form in which the proposed restriction

had been presented. It prohibited the national government from taxing exports, but imposed no
restraint in this respect upon the power of the States. If they were to retain the poweeiover th

own exports, they would have the same right to tax the products of other States exported through
their maritime towns. This power had been used to a great extent, and always oppressively.
Virginia had taxed the tobacco of North Carolina; Pennsylvamibtéixed the products of

Maryland, of New Jersey, and of Delaware; and it was apparent, that every State, not possessed
of convenient and accessible seaports, must hereafter submit to the same exactions, if this power
were left unrestrained. Give it to tgeneral government, said the advocates for a full revenue
power, and the inconveniences attending its exercise by the separate States will be avoided. But
those who were opposed to the possession of such a power by the general government,
apprehended gresx oppression by a majority of the States acting through the national

legislature, than they could suffer at the hands of individual States. The eight Northern States,
they said, had an interest different from the five Southern States, and in one lbridnech o

legislature the former were to have thigix votes, and the latter twentyne.
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From considerations like these, united with others[296] which would render it nearly
impracticable to select the objects of such taxation so as to make it operakg dupial

restriction prevailed221] The revenue power was thus shorn of one great branch of taxation,
which, however difficult it might be to practise it throwgt such a country as this, is part of the
prerogatives of every complete government, which was believed by many to be essential to the
success of the proposed Constitution, but which was resisted successfully by others, as
oppressive to their local andqéeiar interests.

Was the commercial power to experience a like diminution from the full proportions of a just
authority over the external trade of the States? Were the States, whose great homogeneous
products, derived from the labor of slaves, would sypplrevenue to the national treasury, to

be left at liberty to import all the slaves that Africa could furnish? Were the commercial States to
see the carrying trade of the coudtrgmbracing the very exports thus exempted from burdens

of every kind, and tins stimulated by new accessions of sl@vpass [297] into foreign bottoms,

and be unable to protect their interests by a majority of votes in the national legislature? Was
there to be no advantageous commercial treaty obtained from any foreign powerthmles
measures needful to compel it could gain the assent of two thirds of Congress? Was the North to
be shut out for ever from the West India trade, and was it at the same time to see the traffic in
slaves prosecuted without restraint, and without thegaat or the hope of a final termination?

These were grave and searching questions. The vote exempting exports from the revenue power
could not be recalled. It had passed by a decided majority of the States; and many suffrages had
been given for the exemph, not from motives of a sectional nature, but on account of the
difficulty that must attend the exercise of the power, and from the conviction that such taxation is
incorrect in principle. So far, therefore, the Southern States had gained all thdgghed in

respect to the revenue power, and now three of them, with great firmness, declared that the
guestion in relation to the commercial power was, whether they should or should not be parties
to the Union. If required to surrender their right to immbaves, North Carolina, South Carolina,

and Georgia would not accept the Constitution, although they were willing to make slaves liable
to an equal tax with other impoiffta22] It was also manifest, that the clause which required a
navigation act to be passed by two thirds of each [298] house, was to be insisted on by some,
although not by all, of the Southern members.

Thus was a dark and gloomy prospect a sdd¢one presented to the framers of the Constitution.
If, on the one side, there were States feeling themselves bound as a class to insist on certain
concessions, on the other side were those by whom such concessions could not be made. The
chief motive wih the Eastern, and with most of the Northern States, in seeking a new union
under a new frame of government, was a commercial one. They had suffered so severely from
the effects of the commercial policy of England and other European nations, and from the
incapacity of Congress to control that policy, that it had become indispensable to them to secure
a national power which could dictate the terms and vehicles of commercial intercourse with the
whole country. Cut off from the British West India trade byHEmglish Orders in Council, the
Eastern and Middle States required other means of counteracting those oppressive regulations
than could be found in their separate State legislation, which furnished no power whatever for
obtaining a single commercial tred823] Besides these considerations, which related to the
special interests of the commercial States, the want of a navy, which could only be built up by
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measureshat would encourage the growth of the mercantile marine, and which, although needed
for the protection of commerce, was [299] also required for the defence of the whole country,
made it necessary that the power to pass a navigation act should be buntlemedserious
restrictions.

The idea of requiring a vote of two thirds in Congress for the passage of a navigation act,
founded on the assumed diversity of Northern and Southern, or the commercial and the planting
interests, proceeded upon the necessity distinct protection of the latter against the former,

by means of a special legislative check. To a certain extent, as | have already said, these
interests, when regarded in their aggregates, offered a real diversity. But it did not follow that
this peculiar check upon the power of a majority was either a necessary or an expedient mode of
providing against oppressive legislation. In every system of popular government, there are great
disadvantages in departing from the simple rule of a majoritypartthps the principle which
requires the assent of more than a majority ought never to be extended to mere matters of
legislation, but should be confined to treaty stipulations, and to those fundamental changes which
affect the nature of the government ameblve the terms on which the different portions of

society are associated together.

It was undoubtedly the purpose of those who sought for this particular restriction, to qualify the
nature of the government, in its relation to the interests of comntgucéhe real question was,
whether there existed any necessary reason for placing[300] those interests upon a different
footing from that of all other subjects of national legislation. The operation of the old rule of the
Confederation, which requireddlassent of nine States in Congress to almost all the important
measures of government, many of which involved no fundamental right of separate States, had
revealed the inconveniences of lodging in the hands of a minority the power to obstruct just and
neassary legislation. If, indeed, it was highly probable that the power, by being left with a
majority, would be abusedl,if the interests of the Eastern and Middle States were purely and
wholly commercial, and would be likely so to shape the legislationeofbuntry as to

encourage the growth of its mercantile marine, at the expense of other forms of industry and
enterprise, and no other suitable and efficient checks could be dotivet) the restriction

proposed might be proper and necessary.

But in truth he separate interests of the Eastern and Middle States, when closely viewed, were
not in all respects the same. Connecticut and New Jersey were agricultural States. New York and
Pennsylvania, although interested in maritime commerce, were destined eabprgducers of

the most important grains. Maryland, although a commercial, was also an agricultural State. The
new States likely to be formed in the West would be almost wholly agricultural, and would have
no more shipping than might be required to mihweesurplus products of their soil upon their

great inland lakes towards the[301] shores of the Atlantic. All these States, existing and
expectant, were interested to obtain commercial treaties with foreign countries; all needed the
benefits of uniform comercial regulations; but they were not all equally interested in a high
degree of encouragement to the growth of American shipping, by means of a stringent navigation
act, that would bear heavily upon the Southern planter.

Not only was there a very considéle protection against the abuse of its power by a sectional
majority, in these more minute diversities of interest, but there were also two very efficient



legislative checks upon that power already introduced into the government. If an unjust and
oppresive measure had commanded a majority in the House, it might be defeated in the Senate,
or, if that check should fall, it might be arrested by the executive.

It had, nevertheless, been made part of the limitations upon the commercial power, embraced in
thereport of the committee of detail, that a navigation act should require a vote of two thirds of
both branches of the legislature. The vote which adopted the prohibition against taxes on exports,
taken on the 21st of August, was followed, on that day laaéxt, by an excited debate on the
taxation of the slawrade, in which the three States of Georgia, North Carolina, and South
Carolina made the limitation upon the power of the Union over this traffic the condition of their
accepting the Constitutioithis debate was closed by the proposition of Gouverneur Morris, to
refer the whole subject to a committee[302] of one from each State, in order that the three
matters of exports, the slatt@de, and a navigation act might form a bargain or compromise
between the Northern and the Southern Stgi24] But the prohibition against taxing exports

had already been agreed to, and there remained to be committed giypibged restriction

against taxing or prohibiting the migration or importation of such persons as the States might see
fit to admit, the restriction which required a capitation tax to conform to the census, and the
proposed limitation upon the power tags a navigation act. Thus, in effect, the questions to

come before this committee were, whether the sleade should be excepted from both the
commercial and revenue powers of the general government, and whether the commercial power
should be subjected a restriction which required a vote of two thirds in dealing with the
commercial interests of the Union.

We know very little of the deliberations of this committee; but as each State was equally
represented in it, and as the position of the differectia®al objects is quite clear, we can have
no difficulty in forming an opinion as to the motives and purposes of the settlement which
resulted from their action, or in obtaining a right estimate of the result itself.

In the first place, then, we are tomember the previous concessions already made by the
Northern States, and the advantages resulting from them. [303] These concessions were the
representation of the slaves and the exemption of exports from taxation. If the slaves had not
been included in &1 system of representation, the Northern States could have had no political
motive for acquiring the power to put an end to the steage. If the exports of their staple
productions had not been withdrawn from the revenue power, the Southern Statémeeuidd

no very strong or special motive to draw them into the new Union; but with such an exemption,
they could derive benefits from the Constitution as great as those likely to be enjoyed by their
Northern confederates. Both parties, therefore, enteeetinal committee of compromise with a
strong desire to complete the Union and to establish the new government. The Northern States
wished for a full commercial power, including the sldrgde and navigation laws, to be
dependent on the voices of a mrdly in Congress. The Southern States struggled to retain the
right to import slaves, and to limit the enactment of navigation laws to a vote of two thirds. Both
parties could be gratified only by conceding some portion of their respective demands.

If the Northern States could accept a future, instead of an immediate, prohibition of the slave
trade, they could gain ultimately a full commercial power over all subjects, to be exercised by a
national majority. If the Southern States could confide in a ndtioagority, so far as to clothe
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them with full ultimate power to regulate commerce, they could[304] obtain the continuance of
the slavetrade for a limited period.

Such was in reality the adjustment made and recommended by the committee. They proposed
thatthe migration or importation of such persons as the several States then existing might think
proper to admit, should not be prohibited by the national legislature before the year 1800, but
that a tax or duty might be imposed on such persons, at a rarceetling the average of the
duties laid on imports; that the clause relating to a capitation tax should remain; and that the
provision requiring a navigation act to be passed by a vote of two thirds, should be stricken

out[225]

No change was made in this arrangement, when it came before the Convention, except to
substitute the year 1808 as the period at which the restriction on the commercial power was to
terminate, and to provide for a specific tax on the importation of slaves, not exceeding ten dollars
on each persof226] The remaining features of this settlemeB04] relating to a capitation tax

and a navigation act, were sanctioned by a large majority of the (Raw@s.

Thus, by timely and weltonsidered concessions each side, was the slatrade brought

immediately within the revenue power of the general government, and also, at the expiration of
twenty years, within its power to regulate commerce. By the same means, the commercial power,
without any other restricn than that relating to the temporary toleration of the importation of
slaves, was vested in [306] a national majority. This result at once placed the foreignaslave

by American vessels or citizens within the control of the national legislaturenatded

Congress to forbid the carrying of slaves to foreign countries; and at the end of the year 1808, it
brought the whole traffic within the reach of a national prohibifiz8]

Too high an estimate cannot well be formed, of the importance and value of this final settlement
of conflicting sectional interests and demands. History has to thank the patriotism and liberality
of the Northern States, for havingoaired, for the government of the Union, by reasonable
concessions, the power to terminate the African sleage. We know, from almost every day's
experience since the founding of the government, that individual cupidity, which knows no
geographical lints, which defies public opinion whether in the North or in the South, required
and still requires the restraint and chastisement of national power. The separate authority of the
States would have been wholly unequal to the suppression of thersldeebr even if they had

all finally adopted the policy of a stringent prohibition, without a navy, and without treaties, they
could never have contended against the bold artifice and desperate cunning of avarice, stimulated
by the enormous gains which have ajw been reaped in this inhuman trade.

The just and candid voice of History has also to [307] thank the Southern statesmen who
consented to this arrangement, for having clothed a majority of the two houses of Congress with
a full commercial power. They feland truly felt, that this was a great concession. But they

looked at what they had gained. They had gained the exemption of their staple productions from
taxation as objects of foreign commerce; the enumeration of their slaves in the basis of
Congressinal representation; and the settlement of the diaade upon terms not offensive to

State pride. They had also gained the Union, with its power to maintain an army anda navy,
with its power and duty to protect them against foreign invasion and donmssiicection, and
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to secure their republican constitutions. They looked, therefore, upon the grant of the power to
regulate commerce by the ordinary modes of legislation, in its relations to the interests of a great
empire, whose foundations ought to b laroadly and deeply on the national welfg229]

They saw that the Revolution had cost the Eastern States enormous sacrifices of commercial
wealth, and thatie weakness of the Confederation had destroyed the little remnant of their
trade[230] They saw and admitted the necessity for an unrestrained control overetun f
commerce of the country, if it was ever to rise from the prostrate condition in which it had been
placed by foreign powers. They acted accordingly; and by their action, [308] they enabled the
States of North Carolina, South Carolina, and Georgenter the new Union without

humiliation and without losg231]

[309] Thus was accomplished, so far as depended on the action of this Convention, that
memorable ompromise, which gave to the Union its control over the commercial relations of
the States with foreign nations and with each other. An event so fraught with consequences of
the utmost importance cannot be dismissed without some of the reflections agiprtupits
consideration.

Nature had marked America for a great commercial nation. The sweep of the Atlantic coast,
from the Bay of Fundy to the Gulf of Florida, comprehending twenty degrees of latitude, broken
into capacious bays and convenient harbard,raceiving the inward flow of the sea into great
navigable rivers that stretched far into the interior, presented an access to the ocean not surpassed
by that of any large portion of the globe. This long range oteaat embraced all the varieties

of climate that are found between a hard and sterile region, where summer is but the breath of a
few fervid weeks, and the ever blooming tropics, where winter is unknown. The products of the
different regions, already entering, or fit to enter, into foreignroerce, attested as great a

variety of soils. The proximity of the country to the West Indies, where the Eastern and the
Middle[310] States could find the best markets for some of their most important exports,
afforded the promise of a highly lucrativedea while the voyage to the East Indies from any
American port could be performed in as short a time as from England or Holland or France. In
the South, there were great staples already largely demanded by the consumption of Europe. In
the North, there werfisheries of singular importance, capable of furnishing enormous additions
to the wealth of the country. Beyond the Alleghanies, the West, with its vast internal waters and
its almost unequalled fertility, had been opened to a rapid emigration, whicdowaso lay the
foundation of new States, destined to be the abodes of millions of men.

The very variety and extent of these interests had for many years occasioned a struggle for some
mode of reconciling and harmonizing them all. But divided into sepaaternments, the

commercial legislation of the States could produce nothing but the confusion and uncertainty
which retaliation necessarily engenders. Different systems and rates of revenue were in force in
seaports not a hundred miles apart, througtththe inhabitants of other jurisdictions were

obliged to draw their supplies of foreign commodities, and to export their own productions. The
papermoney systems of the several States made the commercial value of coin quite different in
different placesand gave an entirely insecure basis to trade.

The reader, who has followed me through the preceding[311] volume, has seen how the people
of the United States, from the earliest stages of the Revolution, struggled to free themselves from
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these embarrassme@@ how they commenced with a jealous reservation of State authority over
all matters of commerce and revenue; how they undertook to supply the necessities of a central
government by contributions which they had not the power to make good, because their
commercial condition did not admit of heavy taxation; how they endeavored to pass from this
system to a grant of temporary revenues and temporary commercial regulation, to be vested in
the federal Union; how they found it impracticable to agree upon thagleés@nd details of a
temporary power; how they turned to separate commercial leagues, each with its immediate
neighbors, and were disappointed in the result or frustrated in the effort; and how at last they
came to the conception of a full and irrevoeaslirrender of commercial and fiscal regulations

to a central legislature, that could grasp the interests of the whole country and combine them in
one harmonious system.

The influence of the commercial and revenue powers, thus obtained by the generahgover

on the condition of this country, has far exceeded the most sanguine hopes which the framers of
the Constitution could have indulged. No one can doubt that the people of America owe to it
both the nature and the degree of their actual pros@edty] as the national prosperity has

given them importance in the world, it is just and accurate to say, that commerce[312] and its
effects have elevated republican institutions to a dignity and influence which they have attained
through no other of the fornts the spirit of society. Let the reader consider the interests of
commerce, in their widest relations with all that they compreldetit interests of the

merchant, the artisan, and the tiller of the soil being alike invalvad,the chief purpose of the

new government given to this Union; let him contemplate this as the central object around which
are arranged almost all the great provisions of the Constitution of the United&Statdghe will

see in it a wonderfully harmonious and powerful system, aitdatehe security of property, and

the promotion of the material welfare and prosperity of individuals, whatever their occupation,
employment, or condition. That such a code of civil government should have sprung from the
necessities of commerce, is syrehe of the triumphs of modern civilization.

It is not to be denied, that the sedulous care with which this great provision was made for the
general prosperity has had the effect of impressing on the national character a strong spirit of
acquisition. Theharacter of a people, however, is to be judged not merely by the pursuit or the
possession of wealth, but chiefly by the use which they make of it. If the inhabitants of the
United States can justly claim distinction for the benevolent virtues; if thithateat is eagerly
sought and rapidly acquired is freely used for the relief of human suffering; if learning, science,
and the arts are duly cultivated; if popular[313] education is an object of lavish expenditure; if
the institutions of religion, thougtlepending on a purely voluntary support, are provided for
liberally, and from conscientious motivdsthen is the national spirit of acquisition not without
fruits, of which it has no need to be ashamed.

The objection, that the Constitution of the Unitedt&$, and the immense prosperity which has
flowed from it, were obtained by certain concessions in favor of the institution of slavery, results
from a merely superficial view of the subject. If we would form a right estimate of the gain or

loss to human rtare effected by any given political arrangement, we must take into

consideration the antecedent facts, and endeavor to judge whether a better result could have been
obtained by a different mode of dealing with them. We shall then be able to appreciate the

positive good that has been gained, or the positive loss that has been suffered.



The prominent facts to be considered in this connection are, in the first place, that slavery
existed, and would long exist, in certain of the States; and that the comditf@nAfrican race

in those States was universally regarded as a matter of purely local concern. It could not in fact
have been otherwise; for there were slaves in every State excepting Massachusetts and New
Hampshire; and among the other States in winelasures had been, or were likely to be, taken
for the removal of slavery, there was a great variety of circumstances affecting the time and
mode in which it should be finally extinguished.[314] As soon as the point was settled, in the
formation of the Costitution of the United States, that the State governments were to be
preserved, with all their powers unimpaired which were not required by the objects of the
national government to be surrendered to the Union, the domestic relations of their inhabitants
with each other necessarily remained under their exclusive control. Those relations were not
involved in the purposes of the Federal Union.

So soon, also, as this was perceived and admitted, it became a necessary consequence of the
admission, that the natal authority should guarantee to the people of each State the right to
shape and modify their own social institutions; for without this principle laid at the foundation of
the Union, there could be no peace or security for such a mixed system of gowernme

In the second place, we have to consider the fact, that, among the political rights of the States
anterior to the national Constitution, was the right to admit or to prohibit the further importation
of slavesd a traffic not then forbidden by any Eur@penation to its Colonies, but which had
been interdicted by ten of the American States. The transfer of this right to the Federal Union
was a purely voluntary act; it was not strictly necessary for the purposes for which it was
proposed to establish the@stitution of the United States; although there were political reasons
for which a part of the States might wish to acquire control over this subject, as well as moral
reasons why all the States should have desired to vest that[315] control in the general
government. Three of the States, however, as we have seen, took a different view of their interest
and duty, and declined to enter the new Union unless this traffic should be excepted from the
power over commerce for a period of twenty years.

It is quiteplain, that, if these facts had been met and dealt with in a manner different from the
settlement that was actually made, one of two consequences must havedeeghedno

Constitution at all could have been adopted, or there would have been a Uroaredtisd,

from which three at least of the States must have been excluded. If the first, by far the most
probable contingency, had happened, a great feebleness and poverty of society must have
continued to be the lot of all these States; there must havegaepetual collisions and rival
confederacies; there certainly would have been an indefinite continuance of thgeslaye
accompanied and followed by a great external pressure upon the States which permitted it, which
would have led to a war of races,to a frightful oppression of the slaves. Most of these evils

would have followed the establishment of a partial confederacy.

On the other hand, we are to consider what has been gained to humanity by the establishment of
the Constitution. The extinctioof the slavetrade, followed by a public opinion with reference to

it that is as strong and reliable in the Southern as in the Northern States, was purchased at a price
by no means unreasonable, when compared with the magnitude[316] of the acquisition. Th

great prosperity and high civilization which are due to the commercial power of the Constitution



have been a vast benefit to both rages; the whites by the superior refinement they have
created, and to the blacks by the gradual but certain ameliodditibair condition. The social
strength and security occasioned by constantly increasing wealth, combined with the
acknowledgment and establishment of the doctrine which makes every State the uncontrolled
arbiter of the domestic condition of its inhabisrhas put it in the power of those who have
charge of the negro to deal prudently and wisely with their great problem, without the
interference of those who could benefit neither race by their intervention. This, in every rational
view of the subject, eamot but be regarded as one of the chief blessings conferred by the
Constitution of the United States.

It has made emancipation possible, where otherwise it would have been impossible, or where it
could have been obtained only through the horrors of testhle and civil war. It has enabled

local authorities to adapt changes to local circumstances. Its beneficent influences may be traced
in the laws of the States, in the records of their jurisprudence, and in the advanced and advancing
condition of their piblic sentiment; and he who should follow those influences in all their details,
and count the sum of what it has effected for the moral and physicabevet] of the subjected

race, would find cause for devout gratitude to the Ruler of the Universd[33r8aas has been

the increase of slaves in the United States during the last seventy years, there can be no question
that the general improvement of their condition has been equally great, and that it has kept pace
with the increasing prosperity of theuntry. That prosperity has enabled individual enterprise

and benevolence to plant a colony upon the coast of Africa, which, after centuries of discipline
and education, may yet be the means of restoring to its native soil, as civilized and Christian
men,a race that came to us as heathens and barbarians.

Surely, then, with such results to look back upon, with such hopes in the future, the patriot and
the Christian can have no real cause for regret or complaint, that in a system of representative
governmentmade necessary by controlling circumstances, the unimportant anomaly should be
found, of a representation of men without political rights or social privileges; or that the question
of emancipation, either for the mass or the individual, should be dgredaured to local

authority; or even that the slatade should have been prosecuted for a few years, to be
extinguished by America first of all the nations of the world.

[318]

CHAPTER XI.

Report of the Committee of Detail, Continu@dlhe Remaining Reers of Congress.
Restraints Upon Congress and Upon the States.

In the last preceding chapter, the reader has traced the origin of the revenue and commercial
powers, and of certain restrictions applied to them in the progress of those great compacts, by
means of which they became incorporated into the Constitution. We have now to examine some
other qualifications which were annexed to those powers after the first draft of the instrument
had been prepared and reported by the committee of detail.



That commitee had presented a naked power to lay and collect taxes, duties, imposts, and
exciseg232] with a certain restriction as to the taxation of exports, the fispbdition of which

has been already described; but they had designated no particular objects to which the revenues
thus derived were to be applied. The general clause embracing the revenue power was affirmed
unanimously by the Convention, on the 16th afast, leaving the exception of exports for

future action. At a subsequent period we find the words, "to pay the debts and provide for [319]
the common defence and general welfare of the United States," added to the clause which
empowers Congress to levgxes and duties; and it is a somewhat important inquiry, how and

with what purpose they were placed there.

While the powers proposed by the committee of detail were under consideration, Mr. Charles
Pinckney introduced several topics designed to supplysionis in their report, which were
thereupon referred to that committee. The purpose of one of his suggestions was to provide, on
the one hand, that funds appropriated for the payment of public creditors should not, during the
time of such appropriation, laBverted to any other purpose; and, on the other hand, that
Congress should be restrained from establishing perpetual revenues. Another of his suggestions
contemplated a power to secure the payment of the public debt, and still another to prevent a
violation of the public faith when once pledged to any public cre{®8] Immediately after

this reference, Mr. Rutledge moved for what was called a grand com[ié#e¢o consider the
expediency of an assumption by the United States of the State debts; and after some discussion
of the subject, such a committee was raised Mr. Rutledge's motion was referred to them,
together with a proposition introduced by Mr. Mason for restraining grants of perpetual
revenugd235] Thus it gpears that the principal subject [320] involved in the latter reference was
the propriety of inserting in the Constitution a specific power to make special appropriations for
the payment of debts of the United States and of the several States, incanmgdhgulate war

for the common defence and general welfare; and not to make a declaration of the general
purposes for which revenues were to be raised. Both committees, however, seemed to have been
charged with the consideration of some restraint omebenue power, with a view to prevent
perpetual taxes of any kind. The grand committee reported first, presenting the following special
provisiond "The legislature of the United States shall have power to fulfil the engagements
which have been entered irtg Congress, and to discharge, as well the debts of the United
States, as the debts incurred by the several States during the late war for the common defence
and general welfard236] On the following day, the committee of detail presented a report,
recommending that at the end of the clause already adopted, which contained the grant of the
revenue power, the following words should be added: “for payment detite and necessary
expenses of the United States; provided that no law for raising any branch of revenue, except
what may be specially appropriated for the payment of interest on debts or loans, shall continue
in force for more thad & years.[237]

Two distinct propositions were thus before the Convention. One of them contemplated a
gualification [321] of the revenue power, the other did not. One was to giverigyutb

Congress to pay the revolutionary debt, both of the United States and of the States, and to fulfil
all the engagements of the Confederation; the other was to declare that revenues were to be
raised and taxes levied for the purpose of paying thesdand necessary expenses of the United
States, limiting all revenue laws, excepting those which were to appropriate specific funds to the
payment of interest on debts or loans, to a term of years. When these propositions came to be
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acted upon, that reped by the grand committee was modified into the declaration that "all

debts contracted and engagements entered into, by or under the authority of Congress, shall be as
valid against the United States, under this Constitution, as under the Confedefédute8tate

debts were thus left out; the declaration was prefixed, as an amendment, to the clause which
granted the revenue power, and was thus obviously no qualification of that[@28®&r.

But it was thought by Mr. Sherman, that the clause for laying taxes and duties ought to have
connected with it an express provision for the payment of the old debts; and he accordingly
moved to add to that clause the wordsy tfee payment of said debts, and for the defraying the
expenses that shall be incurred for the common defence and general welfare.” This was regarded
by the Convention as [322] unnecessary, and was therefore not ad@j&pBut the provision
reported by the committee of detail, which was intended as a qualification of the revenue power,
by declaring the objects for which taxes and duties were to be leviedphygek heen acted

upon, and on the 31st of August, this, with all other matters not disposed of, was referred to a
new grand committee, who, on the 4th of September, introduced an amendment to the revenue
clause, which made it read as follo@sThe legislaure shall have power to lay and collect

taxes, duties, imposts, and excises, to pay the debts, and provide for the common defence and
general welfare of the United States.” This amendment was unanimously aj@difXeahd

when the Constitution was revised, at the close of the proceedings, the declaration which made
the debts and engagements of the Confederation obligatory upon the new Congress, was
separated frorthe context of the revenue clause, and placed by itself isittiearticle.

There is one other restraint upon the revenue, as well as upon the commercial power, the history
of which now demands our inquiries. But in order to understand it correatiy, Ite necessary

for the reader to recur to the position in which the revenue and commercial powers were left by
the sectional compromises described in the last chapter. The [323] struggle between the Northern
and the Southern States concerning the limong of those powers turned, as we have seen, on
certain restrictions desired by the latter. They wished to have exports excepted out of the revenue
power; they wished to have a vote of two thirds made necessary to the passage of any
commercial regulatigrand three of them wished to have the sta®de excepted from both the
revenue and the commercial powers. We have seen that the result of the sectional compromises
was to leave the commercial and revenue powers unlimited, excepting by the savinigpim rela

to the slaverade; that they left the revenue power unlimited, excepting by the restriction
concerning exports and a capitation tax; and that the commercial power was to be exercised, like
other legislative powers, by a majority in Congress. Gemeramercial and revenue powers,

then, without other restrictions than these, would enable Congress to collect their revenues where
they should see fit, without obliging them to adopt the old ports of entry of the States, or to
consider the place where a gamwas to be unladen. They might have cushtmmses in only one

place in each State, or in only such States as they might choose to select, and might thus compel
vessels bound from or to all the other States to clear or enter at those places. Butther the o

hand, a constitutional provision which would require them to establish cisioses at the old

ports of entry of the States, without leaving them at liberty to establish[324] other ports of entry,

or to compel vessels to receive on board revenueeoffibefore they had reached their ports of
destination, would create opportunities and facilities for smuggling.
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It appears that the people of Maryland felt some apprehension that an unrestricted power to make
commercial and fiscal regulations might résnlcompelling vessels bound to or from Baltimore

to enter or clear at Norfolk, or some other port in Virginia. The delegates of Maryland

accordingly introduced a proposition, which embraced two ideas; first, that Congress shall not
oblige vessels, domestor foreign, to enter or pay duties or imposts in any other State than in

that to which they may be bound, or to clear from any other State than that in which their cargoes
may be laden; secondly, that Congress shall not induce vessels to enterioraea$tate in
preference to another, by any privileges or immun[@2é4] This proposition became the basis

of that clause of the Constitution, which declates "no preference shall be given by any

regulation of commerce or revenue to the ports of one State over those of another; nor shall
vessels bound to, or from, one State, be obliged to enter, clear, or pay duties in §&2her."

It was while this subject of the equal operation of the commercial and revenue powers upon the
different States was under consideration, that the [325] further provision was dendsed a
incorporated into the Constitution, which requires all duties, imposts, and excises to be uniform
throughout the United States. This clause, in the final revision of the instrument, was annexed to
the power of taxatiof243]

The commercial power, besides being subjected to the restrictions which have been thus
described, was extended to a subject not embraced in it by the report of the committee of detail.
Theyhad included in it "commerce with foreign nations, and among the several $tates";
meaning, by the former term, not to include the Indian tribes upon this continent, but all other
communities, civilized and barbarian, foreign to the people of the UnigeesSBy the system

which had always prevailed in the relations of Europeans and their descendants with the Indians
of America, those tribes had constantly been regarded as distinct and independent political
communities, retaining their original rights,caamong them the undisputed possession of the

soil; subject to the exclusive right of the European nation making the first discovery of their
territory to purchase it. This principle, incorporated into the public law of Europe at the time of
the discoveryand settlement of the New World, and practised by general consent of the nations
of Europe, was the basis of all the relations maintained with the Indian tribes by the imperial
government, in the time of our colonial state, by our Revolutionary [326] €ssigand by the

United States under the Confederation. It recognized the Indian tribes as nations, but as nations
peculiarly situated, inasmuch as their intercourse and their power to dispose of their landed
possessions were restricted to the first diseengeof their territory. This peculiar condition drew
after it two consequencésfirst, that, as they were distinct nations, they could not be treated as
part of the subjects of any one of the States, or of the United States; and secondly, that, as their
intercourse and trade were subjected to restraint, that restraint would be most appropriately
exercised by the federal power. So general was the acquiescence in these necessities imposed by
the principle of public law which defined the condition of the &mdiribes, that during the whole

of the thirteen years which elapsed from the commencement of the Revolution to the adoption of
the Constitution, the regulation of intercourse with those tribes was left to the federal authority. It
was tacitly assumed bki¢ Revolutionary Congress, and it was expressly conferred by the
Articles of Confederation.

The provision of the Confederation on this subject gave to the United States the exclusive right
and power "of regulating the trade and managing all affairs wéthnitians not members of any
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of the States, provided that the legislative right of any State within its own limits be not infringed
or violated." The exception of such Indians as were members of any State, referred to those
broken[327] members of tribes winad lost their nationality, and had become absorbed as
individuals into the political community of the whites. With all other Indians, remaining as
distinct and seljoverning communities, trade and intercourse were subject to the regulation of
Congresswhile at the same time each State retained to itself the regulation of its commerce with
all other nations. The broad distinction thus early established, and thus perpetuated in the
Confederation, between commerce with the Indian tribes, and commercéoneijn nations,"
explains the origin and introduction of a special provision for the former, as distinguished from
the latter, in the Constitution of the United States.

For although there might have been some reason to contend that commerce with “foreig
nationsd if the grant of the commercial power had not expressly embraced the Indiad tribes
would have extended to those tribes, as nations foreign to the United States, yet the entire history
of the country, and the peculiarity of the intercourse neddfuheir security, made it eminently
expedient that there should be a distinct recognition of the Indian communities, in order that the
power of Congress to regulate all commerce with them might not only be as ample as that
relating to foreign nationsub might stand upon a distinct assertion of their conditicnilzes
Accordingly, Mr. Madison introduced the separate proposition "to regulate affairs with the
Indians, as well within as without the[328] limits of the United Stat2$4] and the committee

to whom it was referred gave effect to it, by adding the words, "and with the Indian tribes," to the
end of the clause containing the grant of the commepoiakr[245]

The remaining powers of Congress may be considered in the order in which they were acted
upon by the Convention. The powers to establish a unifoleofinaturalization, to coin money

and regulate the value thereof and of foreign coin, and fix the standard of weights and measures,
were adopted without discussion and with entire unanimity, as they had been proposed in the
draft prepared by the commiét®f detail. The power to establish pofiices was extended to
embrace postoads[246]

These were succeeded by the subject of borrowing money and emitsngniihe credit of the

United States; a power that was proposed to be given by the committee of detail, while they at
the same time proposed to restrain the States from emitting bills of credit. | have not been able to
discover upon what ground it was paged to be proper or expedient to confer a power of

emitting bills of credit on the United States, and to prohibit the States from doing the same thing.
That the same thing was in contemplation in the two provisions reported by the committee,
sufficientlyappears from the debates and from the history of the times. The object of the [329]
prohibition on the States was to prevent the issue and circulation of paper money; the object of
the proposed grant of power to the United States was to enable the genttormmploy a

paper currency, when it should have occasion to do so. But the records of the discussions that
have come down to us do not disclose the reasons which may have led to the supposition that a
paper currency could be used by the United Staiidssamy more propriety or safety than by a

State. One of the principal causes which had led to the experiment of making a national
government with power to prevent such abuses, had been the frauds and injustice perpetrated by
the States in their issuesmdper money; and there was at this very time a loud and general

outcry against the conduct of the people of Rhode Island, who had kept themselves aloof from
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the national Convention, for the express purpose, among others, of retaining to themselves the
powe to issue such a currency.

It is possible that the phrase "emit bills on the credit of the United States” might have been left in
the Constitution, without any other danger than the hazards of a doubtful construction, which
would have confined its meanimg the issuing of certificates of debt under the power to "borrow
money." But this was not the sense in which the term "bills of credit" was generally received
throughout the country, nor the sense intended to be given to it in the clause which cahgained
prohibition on the States. The welhderstood meaning of the term had reference[330] to paper
issues, intended to circulate as currency, and bearing the public promise to pay a sum of money
at a future time, whether made or not made a legal teng@yment of debts. It would have

been of no avalil, therefore, to have added a prohibition against making such bills a legal tender.
If a power to issue them should once be seen in the Constitution, or should be suspected by the
people to be there, wraptine power of borrowing money, the instrument would array against
itself a formidable and probably a fatal opposition. It was deemed wiser, therefore, even if
unforeseen emergencies might in some cases make the exercise of such a power useful, to
withhold it altogether. It was accordingly stricken out, by a vote of nine States against two, and
the authority of Congress was thus confined to borrowing money on the credit of the United
States, which appears to have been intended to include the issuing ohgavenotes not
transferable as curren{347]

The clauses which authorize Congress to constitute tribunals inferior to the Suprem@43jurt,
and to make rules as to captures on land and \{246}9 the latter comprehendingetgrant of

the entire prize jurisdictiof), were assented to without discussjab0] Then came the

consideration of the criminal jurisdiction in admiralty, andttbver offences [331] against the

law of nations. The committee of detail had authorized Congress "to declare the law and
punishment of piracies and felonies committed on the high seas, ... and of offences against the
law of nations." The expression toetdare the law,” &c. was changed to the words "define and
punish,” for the following reason. Piracy is an offence defined by the law of nations, and also by
the common law of England. But in those codes a single crime only is designated by that
term[251] It was necessary that Congress should have the power to declare whether this
definition was to be adopted, and also to determine whether any other crimesceimstitdte

piracy. In the same way, the term "felony" has a particular meaning in the common law, and it
had in the laws of the different States of the Union a somewhat various meaning. It was
necessary that Congress should have the power to adopt amyiatetf this term, and also to
determine what other crimes should be deemed felonies. So also there were various offences
known to the law of nations, and generally regarded as such by civilized States. But before
Congress could have power to punishdoy of those offences, it would be necessary that they,

as the legislative organ of the nation, should determine and make known what acts were to be
regarded as offences against the law of nations; and that the power to do this should include both
the powe to adopt from the [332] code of public law offences already defined by that code, and
to extend the definition to other acts. The term "declare" was therefore adopted expressly with a
view to the ascertaining and creating of offences, which were te&iedr as piracies and

felonies committed on the high seas, and as offences against the law of [2&R&)ns.
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The same necessity for an authority to prescribeaiqus definition of the crime of

counterfeiting the securities and current coin of the United States would seem to have been felt;
and it was probably intended to be given by the terms "to provide for the punishment of" such
counterfeiting253]

The power to "declare” war had been reported by the committee as a power to "make" war.
There was a very general acquiescence in the propriety of vesting the war pthveer in

legislature rather than the executive; but the former expression was substituted in place of the
latter, in order, as it would seem, to signify that the legislature alone were to determine formally
the state of war, but that the executive might be &blrepel sudden attackb4] The clause

which enables Congress to grant "letters of marque and reprisal" was added to the war power, at
a subsequent periodn the recommendation of a committee to whom were referred [333] sundry
propositions introduced by Charles Pinckney, of which this wa$a%iig.

In addition to tle war power, which would seem to involve of itself the authority to raise all the
necessary forces required by the exigencies of a war, the committee of detail had given the
separate power "to raise armies," which the Convention enlarged by adding the term
"support.[256] This embraced standing armies in time of peace, and, as the clause thus amended
would obviously allow, such armies might be enlarged to atgn¢ and continued for any time.

The nature of the government, and the liberties and the very prejudices of the people, required
that some check should be introduced, to prevent an abuse of this power. A limitation of the
number of troops that Congressghi keep up in time of peace was proposed, but it was rejected
by all the States as inexpedient and impracticEt3&] Another check, capable of being adapted

to the proper exercise of the power itself, was to be found in an idea suggested by Mr. Mason, of
preventing a perpetual reven@s8] The application of this pnciple to the power of raising and
supporting armies would furnish a salutary limitation, by requiring the appropriations for this
purpose to pass frequently under the review of the representatives of the people, without
embarrassing the exercise of theveo itself. Accordingly, the clause now in the Constitution,

which restricts the appropriation of [334] money to the support of the army to a term not longer
than two years, was added to the power of raising and supporting §58¢s.

Authority "to provide and maintain a navy" was unanimously agreed as the most convenient
definition of the power, and to this was added, from the Articles of Confederation, the"powe
make rules for the government and regulation of the land and naval f[#66§."

The next subject which required consideration was the power of the ggoezahment over the

militia of the States. There were few subjects dealt with by the framers of the Constitution
exceeding this in magnitude, in importance, and delicacy. It involved not only the relations of the
general government to the States and #apfe of the States, but the question whether and how

far the whole effective force of the nation could be employed for national purposes and directed
to the accomplishment of objects of national concern. The mode in which this question should be
settled vould determine, in a great degree, and for all time, whether the national power was to
depend, for the discharge of its various duties in peace and in war, upon standing armies, or
whether it could also employ and rely upon that great reservation oftfatcexists in all

countries accustomed to enroll and train their private citizens to the use of arms.
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The American Revolution had displayed nothing [335] more conspicuously than the fact, that,
while the militia of the States were in general neither da&ftdn personal courage, nor incapable

of being made soldiers, they were inefficient and unreliable as troops. One of the principal
reasons for this was, that, when called into the field in the service of the federal power, the
different corps of the sexa States looked up to their own local government as their sovereign;
and being amenable to no law but that of their own State, they were frequently indisposed to
recognize any other authority. But a far more powerful cause of their inefficiency lagy ficth

that they were not disciplined or organized or armed upon any uniform system. A regiment of
militia drawn from New Hampshire was a very different body from one drawn from New York,

or Pennsylvania, or New Jersey, or South Carolina. The consequascthat when these

different forces were brought to act together, there were often found in the same campaign, and
sometimes in the same engagement, portions of them in a very respectable state of discipline and
equipment, and others in no state of dikegor equipment at all.

The necessity, therefore, for a uniform system of disciplining and arming the militia was a thing
well ascertained and understood, at the time of the formation of the Constitution. But the control
of this whole subject was a paftthe sovereignty of each State, not likely to be surrendered
without great jealousy and distrust; and one of the most delicate of the tasks imposed upon the
Convention was that[336] of determining how far and for what purposes the people of the
several $ates should be asked to confer upon the general government this very important part of
their political sovereignty. One thing, however, was ctedhnat, if the general government was

to be charged with the duty of undertaking the common defence agamdeamal enemy, or of
suppressing insurrection, or of protecting the republican character of the State constitutions, it
must either maintain at all times a regular army suitable for any such emergency, or it must have
some power to employ the militia. &atter, when compared with the resource of standing

armies, is, as was said of the institution of chivalry, "the cheap defence of nations"; and although
no nation has found, or will be likely to find, it sufficient, without the maintenance of some

regula troops, the nature of the liberties inherent in the construction of the American
governments, and the whole current of the feelings of the American people, would lead them to
the adoption of a policy that might restrain, rather than encourage, the gfoavgiermanent

army. So far, therefore, it seemed manifest, from the duties which were to be imposed on the
government of the Union, that it must have a power to employ the militia of the States; and this
would of necessity draw after it, if it was to t&pable of a beneficial exercise, the power to
regulate, to some extent, their organization, armament, and discipline.

But the first draft of the Constitution, prepared by the committee of detail, contained no
express[337] power on this subject, exceptiogcall forth the aid of the militia in order to

execute the laws of the Union, enforce treaties, suppress insurrections, and repel infZ&ipns."
Possibly itmight have been contended, after the Constitution had gone into operation, that the
general power to make all laws necessary and proper for the execution of the powers specially
enumerated, would enable Congress to prescribe regulations of the forcehelyiclere

authorized to employ, since the authority to employ would seem to involve the right to have the
force kept in a fit state to be employed. But this would have been a remote implication of power,
too hazardous to be trusted; and it at once ocduarene of the wisest and most sagacious of

the statesmen composing the Convention, who, though he never signed the Constitution,
exercised a great and salutary influence in its preparatiwin, Mason of Virginiad that an
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express and unequivocal powerefulating the militia must be conferred. He stated the obvious
truth, that, if the disciplining of the militia were left in the hands of the States, they never would
concur in any one system; and as it might be difficult to persuade them to give yteir

over the whole, he was at first disposed to adopt the plan of placing a part of the militia under the
control of the general government, as a select i&62] But he, as well as others, became

satisfied that this plan would not produce a uniformity of discipline throughout [338] the entire
mass of the militia. The question, therefore, resolved itself practically intd thisat should be

the nature and est of the control to be given to the general government, assuming that its
control was to be applicable to the entire militia of the several States. This important question,
involved in several distinct propositions, was referred to a grand committee Stdte$263] It

was by them that the plan was digested and arranged by which Congress now has the power to
provide for organizing, arming, and discipliningetiilitia, and for governing such part of them

as may be employed in the service of the United States, reserving to the States the appointment
of the officers, and the authority of training the militia according to the discipline prescribed by
Congresg264]0 a provision that was adopted by a large majority of the States. The clause
reported by the committee of detail was also adopted, by which Congress is engintedde

for calling forth the militia to execute the laws of the Union, suppress insurrections, and repel
invasiong265]

The next subject in the order of theport made by the committee of detail was that general

clause now found at the close of the enumeration of the express powers of Congress, which
authorizes them "to make all laws which may be necessary and proper for carrying into
execution the foregoingowers, and all other powers vested by this Constitution in the
government of the United States, or in any department [339] or officer thE266f.Nothing

occurred in the proceedings on this provision which throws any particular light upon its meaning,
excepting a proposition to include in it, expressly, the power to "establish all offices" necessary
to execute the powers of the Constitution; an addition wivechnot made, because it was
considered to be already implied in the terms of the clR&E.

The subjects of patents for useful inventions and of copyridlastbors appear to have been
brought forward by Mr. Charles Pinckney. They gave rise to no discussion in the Convention,
but were considered in a grand committee, with other matters, and there is no account of the
views which they took of this interestitiganch of the powers of Congress. We know, however,
historically, that these were powers not only possessed by all the States, but exercised by some of
them, before the Constitution of the United States was formed. Some of the States had general
copyrightlaws, not unlike those which have since been enacted by Cof2@g&$but patents

for useful inventions were granted by special acts of legislation in eaehWagn the power to
legislate on these subjects was surrendered by the States to the general government, it was
surrendered as a power to legislate for the purpose of securing a natural right to the fruits of
mental labor. This was the view of it takertle previous legislation [340] of the States, by

which the power conferred upon Congress must of course, to a large extent, be construed.

Such are the legislative powers of Congress, which are to be exercised within the States
themselvedy and it is at one obvious, that they constitute a government of limited authority.
The question arises, then, whether that authority is anywhere full and complete, embracing all
the powers of government and extending to all the objects of which it can take cognizhase. It
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already been seen, that, when provision was made for the future acquisition of a seat of
government, exclusive legislation over the district that might be acquired for that purpose was
conferred upon Congref269] In the same clause, the like authority was given over all places
that might be purchased, with the consent of any State legislature, for the erection of forts,
magazines, arsenals, degards, and ther needful building870] All the other places to which

the authority of the United States can extend are included under the term "territories,” which are
outof the limits and jurisdiction of any State. As this is a subject which is intimately connected
with the power to admit new States into the Union, we are now to consider the origin and history
of the authority given to Congress for that purpose.

In examinng the powers of Congress contained in the first article of the Constitution, the reader
will not find any power to admit new States into the Union; [341] and while he will find there the
full legislative authority to govern the District of Columbia aedtain other places ceded to the
United States for particular purposes, of which | have already spoken, he will find no such
authority there conferred in relation to the territory which had become the property of the United
States by the cession of certainthe States before and after the adoption of the Articles of
Confederation. If this power of legislation exists as to the territories, it is to be looked for in
another connection; and although it is not the special province of this work to discugsgues

of construction, it is proper here to state the history of those portions of the Constitution which
relate to this branch of the authority of Congress.

In the first volume of this work, | have given an account of the origin of the Northwestern
Territory, of its relations to the Union, and of the mode in which the federal Congress had dealt
with it down to the time when the national Convention was asserf@iédiFrom the sources

there referred to, and from others to which reference will now be made, it may be convenient to
recapitulate what had been done or attempted by the Congress of the Confederation.

It appears that during the preparation of the ArtioleSonfederation an effort was made to

include in them a grant of express power to the United States in Congress to ascertain and fix the
western boundaries of the existing States, and to lay out the [342] territory beyond the
boundaries that were to beuthascertained into new States. This effort totally failed. It was

founded upon the idea that the land beyond the rightful boundaries of the old States was already,
or would by the proposed grant of power to ascertain those boundaries become, the common
property of the Union. But the States, which then claimed an uncertain extension westward from
their actual settlements, were not prepared for such an admission, or such a grant; and
accordingly the Articles of Confederation, which were issued in 1777 akdeftect in 1781,

contained no express power to deal with landed property of the United States, and no provision
which could safely be construed into a power to form and admit new States out of then
unoccupied lands anywhere upon the continent. StillAtheles were successively ratified by

some of the States, and finally became established, in the express contemplation that the United
States should be made the proprietor of such lands, by the cession of the States which claimed to
hold them. In ordera procure such cessions, as the means of inducing a unanimous accession to
the confederacy, the Congress in 1780 passed a resolve, in which they promised to dispose of the
lands for the common benefit of the United States, to settle and form them imtotdist

republican States, and to admit such States into the Union on an equal footing with its present
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memberg272] The great cession by Virginia, made in 1784swnmediately [343] followed by
another resolve, for the regulation of the territory thus acqU2zg.

This resolve, as originally reported by Mr. Jeffersempraced a plan for the organization of
temporary governments in certain States which it undertook to describe and lay out in the
Western territory, and for the admission of those States into the Union. In one particular, also, it
undertook, as it was firseported, to regulate the personal rights or relations of the settlers, by
providing that, after the year 1800, slavery, or involuntary servitude except for crime, should not
exist in any of the States to be formed in the territory. But this clausengkes out before the
resolve was passed, and its removal left the measure a mere provision for the political
organization of temporary and permanent governments of States, and for the admission of such
States into the Union. So far as personal rightelations were involved in it, the settlers were
authorized to adopt, for a temporary government, the constitution and laws of any one of the
original States, but the laws were to be subject to alteration by their ordinary legislature. The
conditions of tleir admission into the Union referred solely to their political relations to the

United States, or to the rights of the latter as the proprietor of the ungranted lands.

In about a year from the passage of this measure introduced by Mr. Jefferson, amel tzdikr

gone on his mission to France, an effort was made by Mr. King to legislate on the subject of the
immediate and [344] perpetual exclusion of slavery from the States described in Mr. Jefferson's
resolve. Mr. King's proposition was referred to a cotterj but it does not appear that it was

ever acted upof274] The cessions of Massachusetts and Connecticut followed, in 1785 and
1786. Within two years from th period, such had been the rapidity of emigration and

settlement, and so inconvenient had become the plan of 1784, that Congress felt obliged to
legislate anew on the whole subject of the Northwestern Territory, and proceeded to frame and
adopt the Ordiance of July 13, 1787. This instrument not only undertook to make political
organizations, and to provide for the admission of new States into the Union, but it also dealt
directly with the rights of individuals. Its exclusion of slavery from the terri®ryell known as

one of its fundamental articles, not subject to alteration by the people of the territory, or their

legislaturef275]

The power of Congress tteal with the admission of new States was not only denied at the time,
but its alleged want of such power was one of the principal reasons which were said to require a
revision of the federal system. It does not appear that the subject of legislati@nrigts or

condition of persons attracted particular attention; nor do we know, from anything that has come
down to us, that the clause relating to slavery was stricken from Mr. Jefferson's [345] resolve in
1784, upon the special ground of a want of atutginal power to legislate on such a question.

But Mr. Jefferson has himself informed us, that a majority of the States in Congress would not
consent to construe the Articles of Confederation as if they had reserved to nine States in
Congress power to adt new States into the Union from the territorial possessions of the United
States; and that they so shaped his measure, as to leave the question of power and the rule for
voting to be determined when a new State formed in the territory should apply for
admission[276] It seems, also, that although the power to frame territorial governments, to
organize States and admit them into the Union, was assumed in thar@edof 1787, the

Congress of the Confederation never acted upon the power so far as to admif2x Btate.

Finally, we are told by Mr. Madison, in the Fed&tlthat all that had been done in the
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Ordinance by the Congress of the Confederation, including the sale of lands, the organization of
governments, and the prescribing of conditions of admission into the Union, had been done
"without the least color ofanstitutional authority[278]0 an assertion which, whether

justifiable or not, shows that the power of legislation was by some persons strenuously
denied[279]

[346] With regard to the powers of Congress, under the Confederation, to erect new States in the
Northwestern Territory, and to admit them into the Union, thih s@aems to be this. There is no

part of the Articles of Confederation which can be said to confer such a power; and, in fact, when
the Articles were framed, the Union, although it then existed by an imperfect bond, not only
possessed no such territoryt fudid not then appear likely to become the proprietor of lands,
claimed by certain of the States as the successors of the crown of Great Britain, and lying within
what they regarded as their original chartered limits. The refusal of those Statew tihvallo

United States to determine their boundaries, made it unnecessary to provide for the exercise of
authority over a public domain. But in the interval between the preparation of the Articles and
their final ratification, a great change took place inghbsition of the Union. It was found that

certain of the smaller States would not become parties to the Confederation, if the great States
were to persist in their refusal to cede to the Union their claims to the unoccupied Western lands;
and although th&tates which thus held themselves back, for a long time, from the ratification of
the Articles, finally adopted them, before the cessions of Western territory were[347] made, they
did so upon the most solemn assertion that they expected and confideduireadlinquishment

of their claims by the other States. Those just expectations were fulfilled. By the acts of cession,
and by the proceedings of Congress which invited them, the United States not only became the
proprietors of a great public domain, Ity received that domain upon the express trust that its
lands should be disposed of for the common benefit, and that the country should be settled and
formed into republican States, and that those States should be admitted into the Union. In these
conveyances, made and accepted upon these trusts, there was a unanimous acquiescence by the
States.

While, therefore, in the formal instrument under which the Congress was organized, and by
which the United States became a corporate body, there was no ahichelooked to the

admission of new States into that body, formed out of territory thus acquired, and no power was
conferred to dispose of such lands or govern such territory, there were, outside of that
instrument, and closely collateral to it, certairajrcompacts between the States, arising out of
deeds of cession and the formal guaranties by which those cessions had been invited, and with
which they had been received, which proceeded as if there were a competent authority in the
United States in Congss to provide for the formation of the States contemplated, and for their
admission into the Union. Strictly speaking, however, there was no such authority. It was to be
gathered, if at all, from public[348] acts and general acquiescence, and couldowwtide the
instrument that formed the charter and established the powers of the Congress. It was an
authority, therefore, liable to be doubted and denied; it was one for the exercise of which the
Congress was neither well fitted nor well situated; anehs moreover so delicate, so extensive,
and so different from all the other powers and duties of the government, as to make it eminently
necessary to have it expressly stated and conferred in the instrument under which all the other
functions of the govament were to be exercis§&B0]
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Such was the state of things at the period of the formation of the Constitution; and as we are to
look for the germ of every peer embraced in that instrument [349] in some stage of the
proceedings which took place in the course of its preparation, it is important at once to resort to
the first suggestion of any authority over these subjects. In doing so, we are to remember that t
United States had accepted cessions of the Northwestern Territory, impressed with two distinct
trusts: first, that the country should be settled and formed into distinct republican States, which
should be admitted into the Union; secondly, that thedahduld be disposed of for the

common benefit of all the Statfgz81]

Accordingly, we find in the plan of government presented by Governor Randolph at thegopeni

of the Convention, a resolution declaring "that provision ought to be made for the admission of
States lawfully arising within the limits of the United States, whether from a voluntary junction

of government and territory or otherwise, with the conséatnumber of voices in the national
legislature less than the whol@82] This resolution remained the same in phraseology and in
purpose through all the segto which the several propositions that formed the outline of the

new government were subjected, down to the time when they were sent to the committee of
detail for the purpose of having the Constitution drawn out. Looking to the manifest want of
power [350] in the Confederation to admit new States into the Union; to the probability that
Vermont, Kentucky, Tennessee (then called Franklin), and Mainene of which were

embraced in any cessions that had then been made to the United Statgd,become sepate

States; and to the prospective legislation of the Ordinance of 1787 concerning the admission of
States that were to be formed in the territory northwest of the Ohio, which had been ceded to the
Union;d it seems quite certain that the purpose of tkeltgion was to supply a power to admit

new States, whether formed from the territory of one of the existing States, or from territory that
had become the exclusive property of the United States. The resolution contained, however, no
positive restrictionwhich would require the assent of any existing State to the separation of a
part of its territory; but as the States to be admitted were to be those "lawfully arising," it is
apparent that the original intention was that no present State should be disetewitigout its
consent. But in order to make this the more certain, the committee of detail, in the article in
which they carried out the resolution, gave effect to its provisions in these &vdMisw States
lawfully constituted or established within thimits of the United States may be admitted, by the
legislature, into this government; but to such admission the consent of two thirds of the members
present in each house shall be necessary. If a new State shall arise within the limits of any of the
preset States, the consent of the legislatures of such[351] States shall be also necessary to its
admission. If the admission be consented to, the new States shall be admitted on the same terms
with the original States. But the legislature may make conditigtiisthe new States concerning

the public debt which shall be then subsistif&g3]

In the first draft of the Constitution, therefore, there was containedlidiephi@ower to admit

new States, whether arising within the limits of any of the old States, or within the territory of the
United States. But in this proposition there was a great omission; for although the States to be
admitted were to be those lawfullyising, and such a State might be formed out of the territory

of an existing State by the legislative power of the latter, yet it was not ascertained how a State
was "lawfully to arise" in the territory of the United States. Nor was there, at presgnt, an

provision introduced into the Constitution by which Congress could dispose of the soil of the
national domain. These as well as other omissions at once attracted the attention of Mr. Madison,
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who, as we have seen, held the opinion that the entire kgt the old Congress in reference

to the Northwestern Territory was without constitutional authority. Before the article which
embraced the admission of new States was reached, he moved the following among other
powers[284] "to dispose of the unappropriated lands of the United States"; and "to institute
temporary governments for new States arising [352] therein." These propositions were referred

to the commitee of detail, but before any action upon them, the article previously reported by

that committee was reached and taken up, and there ensued upon it a course of proceeding which
resulted in the provisions that now stand in the third section of the fatidle af the

Constitution[285]

The first alteration made in the article reported by the committee was to strike out the clause
which declared that the new Statshould be admitted on an equal footing with the old ones. The
reason assigned for this change was, that the legislature ought not to be tied down to such an
admission, as it might throw the balance of power into the Western &8&3.he next

modification was to strike out the clause which required a vote of two thirds of the members
present for the admission of a Stgt87] This left the proposed article a mere grant of power to
admit new States, requiring the consent of the legislature of any State that might be
dismembered, as well as the consent of CongressaArest effort was then made, by some of

the members from the smaller States, to remove this restriction, upon the ground that the United
States, by the treaty of peace with England, had become the proprietor of the crown lands which
were situated withithe limits claimed by some of the States that would be likely to be divided;
and it was urged, that to require the consent of Virginia, North Carolina, and Georgia to the
separation of [353] their Western settlements, might give those States an imprapsrae@r

the title of the United States to the vacant lands lying within the jurisdiction claimed by those
States, and would enable them to retain the jurisdiction unjustly, against the wish of the settlers.
But a large majority of the States refusedancede a power to dismember a State, without its
consent, by taking away even its claims to jurisdiction. It was considered by them, that as to
municipal jurisdiction over settlements already made within limits claimed by Virginia, North
Carolina, and Gegia, the Constitution ought not to interfere, without the joint consent of the
settlers and the State exercising such jurisdiction; that if the title to lands unoccupied at the treaty
of peace, lying within the originally chartered limits of any of thet&t, was in dispute between
them and the United States, that controversy would be within the reach of the judicial power, as
one between a State and the United States, or it might be terminated by a voluntary cession of the
State claim to the Unioj288]

The next step taken in the settlement of this subject was to provide for the case of Vermont,
which was then in the exercise of an independent sovereigntyugitlitowas within the asserted
limits of New York. It was thought proper, in this particular case, not to make the State of
Vermont, already [354] formed, dependent for her admission into the Union on the consent of
New York. For this reason, the words taafter formed" were inserted in the article under
consideration, and the word "jurisdiction” was substituted for "liniz89] Thus modified, the
article stoodas followsd

"New States may be admitted by the legislature into the Union; but no new State shall be
hereafter formed or erected within the jurisdiction of any of the present States, without the
consent of the legislature of such State, as well as afeheral legislature.”
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This provision was quite unsatisfactory to the minority. They wished to have the Constitution

assert a distinct power in Congress to erect new States within, as well as without, the territory
claimed by any of the States, and to adsuch new States into the Union; and they also wished

for a saving clause to protect the title of the United States to vacant lands ceded by the treaty of
peace. Luther Martin accordingly moved a substitute article, embracing these two objects, but it
wasrejected290] A clause was then added to the article pending, which declared that no State
should be formed by the junction of two or more States, or paBtatés, without the consent of

the States concerned, as well as the consent of Congress. This completed the substance of what is
now the first clause of the third section of the fourth article of the Constifia@dr).

[355] Mr. Carroll thereupon renewed the effort to introduce a clause saving the rights of the
United States to vacant lands; and after some modification, he finally submitted it in these words:
"Nothing in this Constitution shall be construed to alter the claims of the United States, or of the
individual States, to the Western territory; but all such claims shall be examined into, and
decided upon, by the Supreme Court of the United States." Befpnote was taken upon this
proposition, however, Gouverneur Morris moved to postpone it, and brought forward as a
substitute the very provision which now forms the second clause of the third section of article
fourth, which he presented as follows: "Tlegiklature shall have power to dispose of, and make
all needful rules and regulations respecting, the territory or other property belonging to the
United States; and nothing in this Constitution contained shall be so construed as to prejudice
any claims, gher of the United States or of any particular State." This provision was adopted,
without any other dissenting vote than that of the State of Maryka4].

The purpose of this provision, as it existed at the time in the minds of the framers of the
Constitution, must be gathered from the whole course of their proceedings with respect to it, and
from the surrounding facts, which exhibit what was then, and wbél [8as afterwards likely to
become, the situation of the United States in reference to the acquisition of territory and the
admission of new States. There were, then, at the time when this provision was made, four
classes of cases in the contemplatiothefConvention. The first consisted of the Northwestern
Territory, in which the title to the soil and the political jurisdiction were already vested in the
United States. The second embraced the case of Vermont, which was then exercising an
independent jusdiction adversely to the State of New York, and the case of Kentucky, then a
district under the jurisdiction of Virginia; in both of which the United States neither claimed nor
sought to acquire either the title to the vacant lands or the rights afaladibvereignty, but

which would both require to be received as new and separate States, the former without the
consent of New York, the latter with the consent of Virginia. The third class comprehended the
cessions which the United States in Congresg Wesn endeavoring to obtain from the States of
North Carolina, South Carolina, and Georgia, and in which were afterwards established the
States of Tennessee, Mississippi, and Alabg83] These cessions, as it then appeared, [357]
might or might not all be made. If made, the title of the United States to the unoccupied lands
would be complete, resting both upon the cessions and upon the treaty of peace \aitkd;Engl

and the political jurisdiction over the existing settlements, as well as over the whole territory,
would be transferred with the cessions, subject to any conditions which the ceding States might
annex to their grants. If the cessions should not beenbd claims of the United States to the
unoccupied lands would stand upon the treaty of peace, and would require to be saved by some
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clause in the Constitution which should signify that they were not surrendered; while the claims
of the respective Stategould require to be protected in like manner.

The reader will now be prepared to understand the following explanation of the third section of
the fourth article of the Constitution. First, with reference to the Northwestern Territory, the soil
and jurisdction of which was already completely vested in the United States, it was necessary
that the Constitution should confer upon Congress power to exercise the political jurisdiction of
the United States, power to dispose of the soil, and power to admit ats Stat might be

formed there into the Union. Secondly, with reference to such cases as that of Vermont, it was
necessary that there should be a[358] power to admit new States into the Union without requiring
the assent of any other State, when such®&tes were not formed within the actual

jurisdiction of any other State. Thirdly, with reference to such cases as that of Kentucky, which
would be formed within the actual jurisdiction of another State, it was necessary that the power
to admit should beuglified by the condition of the consent of that State. Fourthly, with

reference to such cessions as were expected to be made by North Carolina, South Carolina, and
Georgia, it was necessary to provide the power of political government, the power tinéamit

the Union, and the power to dispose of the soil, if the cessions should be made; and at the same
time to save the claims of the United States and of the respective States as they then stood, if the
cessions anticipated should not be made. None of teeses, however, were specifically

mentioned in the Constitution, but general provisions were made, which were adapted to meet
the several aspects of these cases. From the generality of these provisions, it is held by some that
the clause which relates 'tihe territory or other property of the United States,"” was intended to

be applied to all cessions of territory that might ever be made to the United States, as well as to
those which had been made, or which were then specially anticipated; while otbdcstge

clause a much narrower applicati@94]

[359] There now remain to be considered the restraints imposed upon the exercise of the powers
of Congress, &th within the States and in all other places; both where the authority of the United
States is limited to certain special objects, and where it is unlimited and universal, excepting so
far as it is narrowed by these constitutional restraints. Some ofithave already described, in
tracing the manner in which they were introduced into the Constitution. We have seen how far
the commercial and revenue powers became limited in respect to thératheto taxes on

exports, to preferences between the poirtdifferent States, and to the levying of capitation or

other direct taxes. These restrictions were applicable to these special powers. But others were
introduced, which apply to the exercise of all the powers of Congress, and are in the nature of
limitations upon its general authority as a government.

One of these is embraced in the provision, "that the privilege of the writ of habeas corpus shall
not be suspended, unless when, in cases of rebellion or invasion, the public safety may require
it."[295] The common law of England, which recognizes the right to the writ of habeas corpus
for the purpose of delivery [360] from illegal imprisonment or restraint, waath of each of

the American States; and it appears from the proceedings of the Convention to have been the
purpose of this provision to recognize this right, in the relations of the people of the States to the
general government, and to secure and régutiaThe choice lay between a declaration of the
existence of the right, making it inviolable and absolute, under all circumstances, and a
recognition of its existence by a provision which would admit of its being suspended in certain
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emergencies. Thettar course was adopted, although three of the States recorded their votes
against the exception of cases of rebellion or inva@66]

The prohibition upon Cagress to pass bills of attainder,ex post factéaws, came into the
Constitution at a late period, and while the first draft of it was under consideration. Bills of
attainder, in the jurisprudence of the common law, are acts of legislation inflictighpuent

without a judicial trial. The proposal to prohibit them was received in the Convention with
unanimous assent. With regard to the other class of legislative acts, descriéegpast facto

laws," there was some difference of opinion, in consecgiprobably of different views of the

extent of the term. In the common law, this expression included only, then and since, laws which
punish as crimes acts which were not punishable as crimes when they were committed. Laws of
a civil nature, [361] retrogztive in their operation upon the civil rights and relations of parties,
were not embraced by this term, according to the definition of English jurists. But it is manifest
from what was said by different members, that, at the time when the vote wawta&en

introduced this clause into the Constitution, the expressippdst factdaws" was taken in its

widest sense, embracing all laws retrospective in their operation. It was objected, therefore, that
the prohibition was unnecessary, since, upon tisegrinciples of legislation, such laws are void

of themselves, without any constitutional declaration that they are so. But experience had proved
that, whatever might be the principles of civilians respecting such laws, the State legislatures had
passedhem, and they had been acted on. A large majority of the Convention determined,
therefore, to place this restraint upon the national legislature, and at the time of the vote | think it
evident that all retrospective laws, civil as well as criminal, wedetstood to be includd@d97]

But when the same restraint came afterwards to be imposed upon the State legislatures, the
attention of the assembly was drawrite distinction between criminal laws and laws relating to
civil interests. In order to reach and control retrospective laws operating upon the civil rights of
parties, when passed by a State, a special description was employed to designate them, as "laws
impairing the obligation of contracts,” and the teew post factdaws" was thus confined to

laws creating and punishing criminal offences after [362] the acts had been coniz8igied.

What is now the settled construction of this term, therefore, is in accordance with the sense in
which it was finally intended to be used by the framers of the Constitution before the instrument
passed from their hands.

The commitee of detail had reported in their draft of the Constitution a clause which restrained
the United States from granting any title of nobility. The Convention, for the purpose of
preserving all officers of the United States independent of external influsthded to this a

provision that no person holding an office of profit or trust under the United States shall, without
the consent of Congress, accept of any present, emolument, office, or title, of any kind whatever,
from any king, prince, or foreign s&d299]

In addition to the special powers conferred by the Constitution upon the national government, it
has imposed certain restraints on the political powghetates, which qualify and diminish

what would otherwise be the unlimited sovereignty of each of them. These restraints are of two
classes) a part of them being designed to remove all obstructions that might be placed by State
legislation or action inhe way of the appropriate exercise of the powers vested in the United
States, and a part of them being intended to assimilate the nature of the State governments to that
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of the Union, by the application of certain maxims or rules of public policy. Tless@ints may
now be briefly examined, with reference to this classification.

[363] The idea of imposing special restrictions upon the power of the separate States was not
expressly embraced in the plan of government described by the resolutions orhehich t
committee of detail were instructed to prepare the instrument of government. Such restrictions,
however, were not unknown to the previous theory of the Union. They existed in the Articles of
Confederation, where they had been introduced with the sameeag@urpose of withdrawing

from the action of the States those objects, which, by the stipulations of that instrument, had been
committed to the authority of the United States in Congress. But the inefficacy of those
provisions lay in the fact, that theyere the mere provisions of a theory. The step now proposed
to be taken was to superadd to the prohibitions themselves the principle of their supremacy as
matters of fundamental law, and to enable the national judiciary to make that supremacy
effectual.

Almost all the restraints imposed by the Articles of Confederation upon the States could be
removed or relaxed by the consent of the Congress to the doing of what was otherwise
prohibited. In the first draught of the Constitution, the committee of desattied four absolute
prohibitions, which could not be removed by Congress itself. These related to the coining of
money, the granting of letters of marque and reprisal, the making of treaties, alliances, and
confederations, and the granting of titles obitity. All the other restraints on the States were to
be operative or inoperative, according to[364] the pleasure of Corgf&§sAmong these were
included bils of credit; laws making other things than specie a tender in payment of debts; the
laying of imposts or duties on imports; the keeping of troops or ships of war in time of peace; the
entering into agreements or compacts with other States, or withrigrewgers; and the engaging
in war, when not invaded, or in danger of invasion before Congress could be consulted. The
enactment of attainder ama post factdaws, and of laws impairing the obligation of contracts,
was not prohibited at all.

But when thes various subjects came to be regarded more closely, it was perceived that the list
of absolute prohibitions must be considerably enlarged. Thus the power of emitting bills of
credit, which had been the fruitful source of great evils, must either bedaakgnentirely, or the
contest between the friends and the opponents of paper money would be transferred from the
State legislatures to Congress, if Congress should be authorized to sanction the exercise of the
power. Fears were entertained that an absphateibition of paper money would excite the
strenuous opposition of its partisans against the Constitution; but it was thought best to take this
opportunity to crush it entirely; and accordingly the votes of all the States but two were given to
a proposibn to prohibit absolutely the issuing of bills of cref@@1] To the same [365] class of
legislation belonged the whole of that system of laws by which tliesStad made a tender of
certain other things than coin legal satisfaction of a debt. By placing this class of laws under the
ban of a strict prohibition, not to be removed by the consent of Congress in any case, the
mischiefs of which they had been a tful source would be at once extinguished. This was
accordingly done, by unanimous consi&iR]

At this point, the kindred topic of the obligation of contrgmtssented itself to the mind of Rufus
King, suggested doubtless by a provision in the Ordinance then recently passed by Congress for
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the government of the Northwestern Territ@893] The idea of a special restraint on legislative
power, for the purpose of rendering inviolate the obligation of contracts, appears to have
originated with Nathan Dane, the author of that Ordinance. It was not embraced in the fesolve o
1784, reported by Mr. Jefferson, which contained the first scheme adopted by Congress for the
establishment of new States in the Northwestern Territory; and it first appears in our national
legislation in the Ordinance of 1787. Its transfer thence medonstitution of the United States
was a measure of obvious expediency, [366] and indeed of clear necessity. In the Ordinance,
Congress had provided a system of fundamental law, intended to be of perpetual obligation, for
new communities, whose legishai power was to be moulded by certain original maxims of
assumed justice and right. The opportunity thus afforded for shaping the limits of political
sovereignty according to the requirements of a preconceived policy, enabled the framers of the
Ordinance ¢ introduce a limitation, which is not only peculiar to American constitutional law,

but which, like many features of our institutions, grew out of previous abuses.

In the old States of the Confederacy, from the time when they becargegething

communiies, the power of a mere majority had been repeatedly exercised in legislation, without
any regard to its effect on the civil rights and remedies of parties to existing contracts. The law of
debtor and creditor was not only subjected to constant changebe nature of the change
depended in many of the States upon the will of the debtor class, who formed the governing
majority. So pressing were the evils thus engendered, that, when the framers of the Ordinance
came to provide for the political existenof communities whose institutions they were to

dictate, they determined to impose an effectual restraint on legislative power; and they
accordingly provided, in terms much more stringent than were afterwards employed in the
Constitution, that no law shtwhhave effect in the Territory which should[367] in any manner
whatever interfere with or affect private contracts or engagements previously3f4{le.

The franers of the Constitution were not engaged in the same work of creating new political
societies, but they were to provide for such surrenders by existing States of their present
unquestioned legislative authority, as the dictates of sound policy and thefgwlst experience
seemed to require. When this subject was first brought forward in the Convention, the restriction
was made to embrace all retrospective laws bearing upon contracts, which were supposed to be
included in the terméx post factdaws." It being ascertained, however, that the latter phrase
would not, in its usual acceptation, extend to civil cases, it became necessary to consider how
such cases were to be provided for, and how far the prohibition should extend. The provision of
the Ordinace was regarded as too sweeping; no legislature, it was said, ever did or can
altogether avoid some retrospective action upon the civil relations of parties to existing contracts,
and to require it would be extremely inconvenient. At length, a descriwasrfound, which

embodied the extent to which the prohibition could with propriety be carried. The legislatures of
the States were restrained from passing any "law impairing the obligation of condracts”;
provision that has been found amply sufficient] attended with the most salutary

consequences, under the interpretation that has been givéaab]it.

[368] Bills of attainder anéx post factéaws, which lad not been included in the prohibitions
on the States by the committee of detail, were added by the Convention to the list of positive
restrictions, which was thus completed.
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In the class of conditional prohibitions, or those acts which might be dome IStates with the
consent of Congress, the committee of detail had placed the laying of "imposts or duties on
imports." To this the Convention added "exports," in order to make the restriction applicable

both to commodities carried out of and those brougb a State. But this provision, as thus
arranged, would obviously make the commercial system extremely complex and inconvenient.
On the one hand, the power to lay duties on imports had been conferred upon the general
government, for the purposes of eaue, and to leave the States at liberty, with the consent of
Congress, to lay additional duties, would subject the same merchandise to separate taxation by
two distinct governments. On the other hand, if the States should be deprived of all power to lay
duties on exports, they would have no means of defraying the charges of inspecting their own
productions. At the same time, it was apparent that, under the guise of inspection laws, if such
laws were not to be subject to the revision of Congress, a Statesi on the Atlantic, with
convenient seaports, could lay heavy burdens upon the productions of other States that might be
obliged to pass through those ports to foreign markets. Again, if the States should be
deprived[369] of all power to lay duties anports, they could not encourage their own
manufactures; and if allowed to encourage their own manufactures by such State legislation, it
must operate not only upon imports from foreign countries, but upon imports from other States
of the Union, which wold revive all the evils that had flowed from the want of general

commercial regulations. To prevent these various mischiefs, the Convention adopted three
distinct safeguards. They provided, first, by an exception, that the States might, without the
consenbf Congress, lay such duties and imposts as "may be absolutely necessary for executing
their inspection laws"; second, that the net produce of all duties and imposts laid by any State,
whether with or without the consent of Congress, shall be for theftise Treasury of the

United States; third, that all such State laws, whether passed with or without the previous consent
of Congress, shall be subject to the revision and control of Corf§@sT here is, therefore, a

twofold remedy against any oppressive exercise of the State power to lay duties for purposes of
inspection. The question whether the particular duties exceed what is absolutely necessary for the
execution of an inspection law, may be made a judicial question; and in addition to this, the law
imposing the inspection duty is at all times subject to the revision and control of Congress. Any
tendency to lay duties or imposts for purposes of revenpeotection, is checked by the

requirement that the net produce [370] of all duties or imposts laid by any State on imports or
exports shall be paid over to the United States, and such tendency may moreover be suppressed
by Congress at any time, by the eoise of its power of revision and control.

In order to vest the supervision and control of the whole subject of navigation in Congress, it was
further provided that no State, without the consent of Congress, shall lay any duty of tonnage. An
exception, ppposed by some of the Maryland and Virginia members, with a view to the situation
of the Chesapeake Bay, illustrates the object of this provision. They desired that the States might
not be restrained from laying duties of tonnage "for the purpose ofrgdsarbors and erecting
light-houses." It was perhaps capable of being contended, that, as the regulation of commerce
was already agreed to be vested in the general government, the States were restrained by that
general provision from laying tonnage duti&be object of the special restriction was, to make

this point entirely certain; and the object of the proposed exception was to divide the commercial
power, and to give the States a concurrent authority to regulate tonnage for a particular purpose.
But amajority of the States considered the regulation of tonnage an essential part of the
regulation of trade. They adopted the suggestion of Mr. Madison, that the regulation of
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commerce was, in its nature, indivisible, and ought to be wholly under one guthbsa
exception was accordingly rejectg07]

[371]

The same restriction, with the like qualification of the consent of Congress, was applied to the
keeping dtroops or ships of war in time of peace, entering into agreements or compacts with
another State or a foreign power, or engaging in war, unless actually invaded or in such
imminent danger as will not admit of del@B08]

[372]

CHAPTER XII.

Report of the Committee of Detail, continu@dsupremacy of the National Governmeént.
Definition and Punishment of Treason.

Among the resolutions sent to the committee, thaxee four which had reference to the

supremacy of the government of the United States. They declared that it ought to consist of a
supreme legislative, executive, and judiciaryhat its laws and treaties should be the supreme

law of the several States, f&r as they related to the States or their citizens and inhabitants, and
that the judiciaries of the States should be bound by them, even against their o@ntteavthe

officers of the States, as well as of the United States, should be bound bysagipdd the

Articles of Unionp and that the question of their adoption should be submitted to assemblies of
representatives to be expressly chosen by the people of each State under the recommendation of
its legislaturg.309]

In order to give effect to these precise and stringent directions, the committee of detail
introduced into their draft of a constitution a preamble; two [373] articles asserting and providing
for the supremacy of the national government; a provision for the oath of officers; and a
declaration of the mode in which the instrument was intended to be ratified.

The preamble of the Constitution, as originally reported by this committee, differedaihate

from that subsequently framed and adopted. It spoke in the name of the people of the States of
New Hampshire, Massachusetts, &c., who were said "to ordain, declare, and establish this
Constitution for the government of ourselves and our posteaty';it stated no special motives

for its establishment. In this form it was unanimously adopted on the 7th of August. But when, at
a subsequent period, the instrument was sent to another committee, whose duty it was to revise
its style and arrangement, stphraseology was changed, and the preamble was made to speak in
the name of the people of the United States, and to declare the purposes fahayoctiained

and established the Constitutifi0] The language thus employed in the preamble has justly
been considered as having an important connection with the provisions made for the ratification
of the instrument to which it was prefixed.
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The articles speciallglesigned to assert and carry out the supremacy of the national government,
as they came from the committee, embodied the resolutions [374] on the same subject which had
passed the Convention. The only material addition consisted in the qualificatichgethat

legislative acts of the United States, which were to be the supreme law, were such as should be
made in pursuance of the Constitution. Subsequently, the article was so amended as to make the
Constitution, the laws passed in pursuance of it, andehéds of the United States, the supreme

law of the land, binding upon all judicial officel&11]

It is a remarkable circumstance, that this provision wasra@llgi proposed by a very earnest
advocate of the rights of the Stated,uther Martin. His design, however, was to supply a
substitute for a power over State legislation, which had been embraced in the Virginia plan, and
which was to be exercised throughegative by the national legislature upon all laws of the
States contravening in their opinion the Articles of Union, or the treaties subsisting under the
authority of the Uniorj312] The purpose of the substitute was to change a legislative into a
judicial power, by transferring from the national legislature to the judiciary the right of
determining whether a State law, supposed to be in conflict with the Ctinstitaws, or

treaties of the Union, should be inoperative or valid. By extending the obligation to regard the
requirements of the national Constitution and laws to the judges of the State tribunals, their
supremacy in all the judicatures of the countgs secured. This obligation was [375] enforced
by the oath or affirmation to support the Constitution of the United SJ&it&8%and, as we shall
see hereaftefest this security should fail, the final determination of questions of this kind was
drawn to the national judiciary, even when they might have originated in a State tf&is#al.

Closely connected in purpose with these careful provisions was the mode in which the
Constitution was to be ratified. The committee of detail had made this the subject of certain
articles in the Constitution itsel815] But the committee of revision afterwards presented certain
resolutions in the place of two of those articles, which were adopted by the Convention after the
Constitution hadeen signed; leaving in the instrument itself nothing but the article which
determined the number of States whose adoption should be sufficient for establigii6g it.

These resolutions pursued substantially the mode previously agreed upon, of a transmission of
the instrument to Congress, a recommendation by the State legislatures to the people to institute
representative assemblies to consider and decide addfgion, and a notice of their action to
Congress by each State assembly so adopting it. The purpose of this form of proceeding, so far
as it was connected with the primary authority by which the Constitution was to be enacted, has
been already explaindd17]

[376]

What then were the meaning and scope of that supremacy which the framers of the Constitution
designed to give to the acts of the government whiep tonstructed?

In seeking an answer to this question, it is necessary to recur, as we have constantly been obliged
to do, to the nature of the government which the Constitution was made to supersede. In that
system, the experiment had been tried of amupidStates) each possessed of a complete
government of its owd, which was intended to combine their several energies for the common
defence and the promotion of the general welfare. But this combined will of distinct
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communities, expressed through theacbf a common agent, was wholly unable to overcome

the adverse will of any of them expressed by another and separate agent, although the objects of
the powers bestowed on the confederacy were carefully stated and sufficiently defined in a
public compactThus, for example, the treatgaking power was expressly vested in the United
States in Congress assembled; but when a treaty had been made, it depended entirely upon the
separate pleasure of each State whether it should be executed. If the State gusEBrfelid

not see fit to enforce its provisions upon their own citizens, or thought proper to act against them,
there was no remedy, both because the Congress could not legislate to control individuals, and
because there was no department clothed witihagity to compel individuals to conform their
conduct to the requirements of the treaty, and to disregard the opposing will of the State.

This defect was now to be supplied, by giving to the national authority, not only theoretically but
practically, a apremacy over the authority of each State. But this was not to be done by
annihilating the State governments. The government of every State was to be preserved; and so
far as its original powers were not to be transferred to the general governmenhatgyaaver

its own citizens and within its own territory must, from the nature of political sovereignty, be
supreme. There were, therefore, to be two supreme powers in the same country, operating upon
the same individuals, and both possessed of the dextiiiautes of sovereignty. In what way,

and in what sense, could one of them be made paramount over the other?

It is manifest that there cannot be two supreme powers in the same community, if both are to
operate upon the same objects. But there is mpihithe nature of political sovereignty to

prevent its powers from being distributed among different agents for different purposes. This is
constantly seen under the same government, when its legislative, executive, and judicial powers
are exercised thrgh different[378] officers; and in truth, when we come to thedawng

power alone, as soon as we separate its objects into different classes, it is obvious that there may
be several enacting authorities, and yet each may be supreme over the pauntipetar s

committed to it by the fundamental arrangements of society. Supreme laws, emanating from
separate authorities, may and do act on different objects without clashing, or they may act on
different parts of the same object with perfect harmony. Theyaoasistent when they are

aimed at each other, or at the same indivisible olfgd&] When this takes place, one or the

other must yield; or, in other ternme of them ceases to be supreme on the particular occasion.

It was the purpose of the framers of the Constitution of the United States to provide a paramount
rule, that would determine the occasions on which the authority of a State should cease to be
supgeme, leaving that of the United States unobstructed. Certain conditions were made necessary
to the operation of this rule. The State law must conflict with some provision of the Constitution

of the United States, or with a law of the United States enaciatsuance of the constitutional
authority of Congress, or with a treaty duly made by the authority of the Union. The operation of
this rule constitutes the supremacy of the national government. It was supposed that, by a careful
enumeration of the ohgés to which the national authority was to extend, there would be no

[379] uncertainty as to the occasions on which the rule was to apply; and as all other objects
were to remain exclusively subject to the authority of the States within their respecttoeiaé

limits, the operation of the rule was carefully limited to those occasions.

The highly complex character of a system in which the duties and rights of the citizen are thus
governed by distinct sovereignties, would seem to render the adminrswétize central
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powel surrounded as it is by jealous and vigilant local governmeatsexceedingly difficult

and delicate task. Its situation is without an exact parallel in any other country in the world. But
it possesses the means which no governmeatpofrely federal character has ever enjoyed, of an
exact determination by itself of its own powers; because every conflict between its authority and
the authority of a State may be made a judicial question, and as such is to be solved by the
judicial depatment of the nation. This peculiar device has enabled the government of the United
States to act successfully and safely. Without it, each State must have been left to determine for
itself the boundaries between its own powers and those of the Uniotiuenithere might have

been as many different determinations on the same question as the number of the States. At the
same time, this very diversity of interpretation would have deprived the general government of
all power to enforce, or even to have, aefpretation of its own. Such a confused and chaotic
condition had marked the entire history of the Confederation.[380] It was terminated with the
existence of that political system, by the establishment of the rule which provides for the
supremacy of th€onstitution of the United States, and by making one final arbiter of all
guestions arising under it.

By means of this skilful arrangement, a government, in which the singular condition is found of
separate duties prescribed to the citizen by two distimreignties, has operated with success.
That success is to be measured not wholly, or chiefly, by the diversities of opinion on
constitutional questions that may from time to time prevail; nor by the means, aside from the
Constitution, that may sometimbave been thought of for counteracting its declared
interpretation; but by the practical efficiency with which the powers of the Union have operated,
and the general readiness to acquiesce in the limitations given to those powers by the department
in which their construction is vested. This general acquiescence has steadily increased, from the
period when the government was founded until the present day; and it has now come to be well
understood, that there is no alternative to take the place of a rdadission to the national

will, as expressed by or under the Constitution interpreted by the proper national organ,
excepting a resort to methods that lie wholly without the Constitution, and that would completely
subvert the principles on which it was faled. For while it is true that the people of each State
constitute the sovereign power by which the rights and duties of its[381] inhabitants not involved
in the Constitution of the United States are to be exclusively governed, it is equally true that they
do not constitute the whole of the sovereign power which governs those relations of its
inhabitants that are committed to the national legislature. The framers of the Constitution
resorted to an enactment of that instrument by the people of the Unites, &tad employed

language which speaks in their name, for the express purpose, among other things, of bringing
into action a national authority, on certain subjects. The organs of the general government,
therefore, are not the agents of the separateoiilie people of each State, for certain specified
purposes, as its State government is the agent of their separate will for all other purposes; but
they are the agents of the will of a collective people, of which the inhabitants of a State are only
a part That the will of the whole should not be defeated by the will of a part, was the purpose of
the supremacy assigned to the Constitution of the United States; and that the rights and liberties
of each part, not subject to the will of the whole, shouldoedanvaded, was the purpose of the
careful enumeration of the objects to which that supremacy was to extend.

In this supremacy of the national government within its proper sphere, and in the means which
were devised for giving it practical efficiency, weedo look for the chief cause that has given to



our system a capacity of great territorial extension. It is a system in which a few relations of the
inhabitants[382] of distinct States are confided to the care of a central authority; while, for the
purpo® of securing the uniform operation of certain principles of justice and equality throughout
the land, particular restraints are imposed on the power of the States. With these exceptions, the
several States remain free to pursue such systems of legislationtheir own judgment will

best promote the interest and welfare of their inhabitants. Such a division of the political powers
of society admits of the union of far greater numbers of people and communities, than could be
provided for by a single repentative government, or by any other system than a vigorous
despotism. Many of the wisest of the statesmen of that period, as we now know, entertained
serious doubts whether the country embraced by the thirteen original States would not be too
large for he successful operation of a republican government, having even so few objects
committed to it as were proposed to be given to the Constitution of the United States. If those
objects had been made to embrace all the relations of social life, it is extpoighble that the
original limits of the Union would have far exceeded the capacities of a republican and
representative government, even if the first difficulties arising from the differences of manners,
institutions, and local laws could have been owere.

But these very differences may be, and in fact have been, made a means of vast territorial
expansion, by the aid of a principle which has been placed at the[383] foundation of the
American Union. Let a number of communities be united under a sygtéh embraces the

national relations of their inhabitants, and commits a limited number of the objects of legislation
to the central organs of a national will, leaving their local and domestic concerns to separate and
local authority, and the growth of dua nation may be limited only by its position on the surface

of the earth. The ordinary obstacles arising from distance, and the physical features of the
country, may be at once overcome for a large part of the purposes of government, by this
division ofits authority. The wants and interests of civilized life, modified into almost endless
varieties, by climate, by geographical position, by national descent, by occupation, by hereditary
customs, and by the accidental relations of different races, magtirasstate of things be

governed by legislation capable of exact adaptation to the facts with which it has to deal. In this
way, separate States under the republican form may be multiplied indefinitely.

Now what is required in order to make such a muttgilon of distinct States at the same time a
national growth, is the operation of some principle that will preserve their national relations to

the control of a central authority. This is effected by the supremacy of the Constitution of the
United Statesagainst which no separate State power can be exerted. This supremacy secures the
republican form of government, the same general principles and maxims of justice, and the same
limitations between[384] State and national authority, throughout all theypartecommunities;

while, at the same time, it regulates by the same system of legislation, applied throughout the
whole, the rights and duties of individuals that are committed to the national authority. It was for
the want of this supremacy and of the meaf enforcing it, that the Confederation, and all the

other federal systems of free government known in history, had failed to create a powerful and
effective nationality; and it is precisely this, which has enabled the Constitution of the United
Statedo do for the nation what all other systems of free government had failed to accomplish.

In this connection, it seems proper to state the origin and purpose of that definition of treason
which is found in the Constitution, and which was placed there &r,ood the one hand, to



defend the supremacy of the national government, and on the other, to guard the liberty of the
citizen against the mischiefs of constructive definitions of that crime. No instructions had been
given to the committee of detail onglsubject. They, however, deemed it necessary to make
some provision that would ascertain what should constitute treason against the United States.
They resorted to the great English statute of the 25th Edward Ill.; and from it they selected two
of the ofences there defined as treason, which were alone applicable to the nature of the
sovereignty of the United States. The statute, among a variety of other offences, denominates as
treason the levying of war against the king in his[385] realm, and the agltetime king's

enemies in his realm, giving them aid and comfort in the realm, or elsej8iéid.he levying

of war against the government, and the adherinligeggublic enemy, giving him aid and

comfort, were crimes to which the government of the United States would be as likely to be
exposed as any other sovereignty; and these offences would tend directly to subvert the
government itself. But to compass theath of the chief magistrate, to counterfeit the great seal

or the coin, or to kill a judge when in the exercise of his office, however necessary to be regarded
as treason in England, were crimes which would have no necessary tendency to subvert the
govermment of the United States, and which could therefore be left out of the definition of
treason, to be punished according to the separate nature and effects of each of them. The
committee accordingly provided that "treason against the United States sls#t ooity in

levying war against the United States, or any of them; and in adhering to the enemies of the
United States, or any of therj820]

But here, it willbe perceived, two errors were committed. The first was, that the levying of war
against a State was declared to be treason against the United States. This opened a very intricate
guestion, and loaded the definition with embarrassment; for, however mnighitbe, in some

cases, that an attack on the sovereignty of a State might [386] tend to subvert or endanger the
government of the United States, yet a concerted resistance to the laws of a State, which is one of
the forms of "levying war" within the meany of that phrase, might have in it no element of an
offence against the United States, and might have no tendency to injure their sovereignty.
Besides, if resistance to the government of a State were to be made treason against the United
States, the offeder, as was well said by Mr. Madison, might be subject to trial and punishment
under both jurisdictiong321] In order, therefore, to free the definition ofasen of all

complexity, and to leave the power of the States to defend their respective sovereignties without
embarrassment, the Convention wisely determined to make the crime of treason against the
United States to consist solely in acts directed agtiedtnited States themselves.

The other error of the committee consisted in omitting from the definition the qualifying words
of the statute of Edward lll., "giving them aid and comfort," which determine the meaning of
"adhering" to the public enenj822] These words were added by the Convention, and the crime
of treason against the United States was thus made to consist in levying war against the United
States, oin adhering tdheir enemies by the giving of aid and comff323]

With respect to the nature of the evidence of this [387] crime, the committee provided that

person should be convicted of treason unless on the testimony of two witnesses. But to make this
more definite, it was provided by an amendment, that the testimony of the two witnesses should
be to the same overt act; and also that a conviction nagatglace on a confession made in

open court. The punishment of treason was not prescribed by the Constitution, but was left to be
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declared by the Congress; with the limitation, however, that no attainder of treason should work
corruption of blood, or foditure, except during the life of the person attaif82ai]

[388]

CHAPTER XIlII.

Report of the Committee of Detail, continug@dzlection and Powers of the Présnt.

In describing the manner in which the Constitution and powers of the Senate were finally
arranged, | have already had occasion to state, that, after the report of the committee of detail
came ind vesting the appointment of the President in the natil@gislature, creating a term of

seven years, and making the incumbent ineligible a secondtiandirect election by the people

was negatived by a large majority. This mode of election, as a means of removing the
appointment from the legislature, wouldve been successful, but it was inadmissible on other
accounts. In the first place, it would have given to the government a character of complete
consolidation, so far as the executive department was concerned, to have vested the election in
the people othe United States as one community. In the second place, not only would the States,
as sovereignties, have been excluded from representation in this department, but the slaveholding
States would have had a relative weight in the election only in thentimpof their free

inhabitants. On the other hand, to provide that the executive should be appointed by[389]
electors, to be chosen by the people of the States, involved the necessity of prescribing some rule
of suffrage for the people of all the Statesspf adopting the existing rules of the States

themselves. Probably it was on account of this embarrassment, that a proposition for electors to
be chosen in this mode was negatived, by a bare majority, soon after the vote rejecting a direct
election of tle President by the peod&25] There remained the alternatives of an election by

one or both of the houses of Congress, or by electors appointed by therSsatestain ratio, or

by electors appointed by Congress. The difficulty of selecting from these various modes led the
Convention to adhere to an election by the two houses; and when the disadvantages of this plan,
already described, had developed the ratyefor some other mode of appointment, the

relations between the Senate and the executive were, as we have seen, sent to a grand committee,
who devised a scheme for their adjustment.

In this plan it was proposed that each State should appoint, in suclenss its legislature

might direct, a number of electors equal to the whole number of senators and representatives in
Congress to which the State might be entitled under the provisions of the Constitution already
agreed upon. The advantages of this plare, that it referred the mode of appointing the

electors to the States themselves, so that they could adopt a popular election, or an election by
their legislatures, as they might prefer; and [390] that it would give to each State the same weight
in thechoice of the President that it was to have in the two houses of Congress, provided a
majority or a plurality of the electoral votes were to determine the appointment. The committee
recommended that the electors should meet in their respective Statessame day, and vote

by ballot for two persons, one of whom, at least, should not be an inhabitant of the same State
with themselves; and that the person having the greatest number of votes, if such number were a
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majority of all the electoral votes, shdube the President. To this part of the plan, there was

likely to be little objection. But the mode of electing the President in case of a failure to
concentrate a majority of the electoral votes upon one person, or in case more than one person
should havesuch a majority, was the most difficult part of the whole scheme. The object of the
committee was to devise a process which should result in the election both of a President and a
Vice-President; and they proposed to make the person having the next rangésr of

electoral votes the VieBresident. If two of the persons voted for should have a majority of all

the votes, and the same number of votes, then the Senate were immediately to choose one of
them, by ballot, as the President; if no person shioale such a majority, then the Senate were

to choose the President by ballot from the five highest on the list of candidates returned by the
electors. If a choice of the President had been effected by the electoral votes, the person having
the next highestumber of electoral votes[391] was to be the Wecesident; and if there were

two or more having an equal number of electoral votes, the Senate were to choose one of them as
Vice-President.

From the proceedings which took place upon this plan, it apgiegtre/hat many of the framers

of the Constitution most apprehended was, that the votes in the electoral bodies would not be
sufficiently concentrated to effect a choice, from want of the requisite general knowledge of the
persons who might be consideredlifferent parts of the Union as fit candidates for these high
offices; and consequently that the election would be thrown into such other body as might be
directed to make it after a failure in the action of the electors. It is a remarkable proof of thei
wisdom, that, although intimations began to appear in the public prints, as soon as the
Constitution was published, that Washington would be the first President of the UnitedStates,
an expectation that must, therefore, have been entertained by the nmeirthe Convention

before they had finished their labdrghey were at no time under the influence of this pleasing
anticipation[326] They kept steadily in @w a state of things in which, from the absence of
statesmen of national reputation and influence, and from the effect of local preferences, no
choice would be made by the electors. Hence their solicitude to provide for the secondary
election, in [392] sut a way as to admit of a-edection of the incumbent. It was soon found that
between the President and the Senate there would be a mutual connection and influence, which
would be productive of serious evils, whether he were to be made eligible or ieedigibcond

time, if the Senate were to have the appointment after the electors had failed to make a choice.
To remedy this, many of the members, among whom was Hamilton, preferred to let the highest
number of electoral votes, whether a majority or ngpoap the President. As the grand

committee had proposed to reduce the term of office from seven to four years, and to strike out
the clause making the incumbent ineligiBles change which met the approbation of a large
majority of the State8d, it became sl more necessary to prevent any resort to the Senate for a
secondary election. But an appointment by less than a majority of the electoral votes presented,
on the other hand, the serious objection that the President might owe his appointment to a
minority of the States. To preserve, as far as possible, a federal character for the government, in
some of its departments, was justly regarded as a point of great importance. One branch of the
legislature had become a depositary of the democratic power obatynaf the people of the

United Statesy the other branch was the representative of the States in their corporate
capacities) the President was to be in some sense a third branch of the legislative power, by
means of his limited control over the enactmarawsp and it was, therefore,[393] something
more than a mere question of convenience, whether he should, at the final stage of the process,
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be elected by a less number than a majority of all the States. That part of the plan which
proposed to elect hifoy a majority of all the electoral votes, giving to each State as many votes
as it was to have in both houses of Congress, might make the individual, when so elected,
theoretically the choice of a majority of the people of the United States, althougbaessarily

the choice of a majority of the States. But there was a peculiar feature of this gf@mywvards,

in the year 1804, changed to a more direct meéhbg,which the electors were required to

return their votes for two persons, without designatvhgch of them was their choice for
President, and which for VieRresident, the designation being determined by the numbers of
votes found to be given for each person. This method of voting increased the chances of a failure
to choose the President by thlectoral votes. It is not easy to understand why the framers of the
Constitution adhered to it; although it is probable that its original design was to prevent
corruption and intrigue. Whatever its purpose may have been, it served to make still more
promnent the expediency, not only of removing the ultimate election from the Senate, but of
providing some mode of conducting that election by which an appointment by a minority of the
States would be prevented, when a majority of the electoral votes haxitedt upon any one
individual, or had united upon two.[394]

The plan which had been prepared by the grand committee, and which adjusted the relations
between the executive and the Senate respecting appointments and treaties, had left no body in
the goverment so likely to be free from intimate relations with the President, and at the same

time so capable of being made the instrument of an election, as the House of Representatives. By
the fundamental principle on which that body had been agreed to bezedyann direct

contrast to the basis of the Senatés members were the representatives of the people

inhabiting the several States, and in the business of legislation a majority of their votes was to
express the will of a majority of the people of thdte States. But the representatives were to

be chosen in the separate States; and nothing was more easy, therefore, than to provide that, in
any other function, they should act as the agents of their States, making the States themselves the
real partiesd the act, without doing any violence to the principle on which they were assembled
for the purposes of legislation. Accordingly, as soon as a transfer of the ultimate election from

the Senate to the House of Representatives was proposed, the methothdiywStates was

adopted, with only a single diss¢B27] The establishment of two thirds as a quorum of the

States for this purpose, and the provision thaggority of all the States should be necessary to a
choice, followed naturally as the proper safeguards against corruption, and were adopted
unanimously.

[395]

The principal office of the executive department was thus provided for; but the ultimate choice

of the VicePresident remained to be regulated. This office was unknown to the draft of the
Constitution prepared by the committee of detail, and was suggested only when the mode of
organizing the executive, and of providing for some of the separatedusci the Senate, came

to be closely considered together. We are to look for its purposes, therefore, in the provisions
specially devised for the settlement of these relations. In the first place, it was apparent that the
executive would be a branch oktlgovernment that ought never to be vacant. The principle

which, in hereditary monarchies, on the death of the sovereign, instantly devolves the executive
power upon him who stands next in a fixed order of succession, must in some degree be imitated
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in purely elective governments, if great mischiefs are to be avoided. The difficulty which attends
its application to such governments consists not in the nature of the principle itself, but in finding
a number of public functionaries who can be placed in aicestder of succession, without

creating mere heirs to the succession, for that purpose alone. In hereditary governments, the
members of a family, in a designated order, stand as the successive recipients of the executive
office; and each of them, untiehreaches the throne, may have no other function in the state than
that of an heir, near or remote, to the crown, and may, without inconvenience to the public
welfare, occupy[396] that position alone. But in elective, and especially in republican
governmets, the succession must be devolved on some person already filling some other office;
for to designate as a successor to the chief magistrate a person who has no public employment,
and no other public position than that of an heir apparent, would beedtesith many obvious
disadvantages, in such a government.

Fortunately, the peculiar construction of the Senate was found to require a presiding officer who
should not be a member of the body itself. As each State was to be represented by two delegates,
andas it would be important not to withdraw either of them from active participation in the
business of the chamber, a presiding officer was needed who would represent neither of the
States. By placing the Vieeresident of the United States in this positio@ would have a place

of dignity and importance, would be at all times conversant with the public interests, and might
pass to the chief magistracy, on the occurrence of a vacancy, attended with the public confidence
and respect. This arrangement wasisiy by the grand committee, and was adopted with

general consent. It contemplated, also, that the-Rresident, as President of the Senate, should
have no vote, unless upon questions on which the Senate should be equally divided; and on
account of hiselation to this branch of the legislature, the ultimate election of the Vice

President, when the electors had failed to appoint him under the rule prescribed, was retained in
the hands of the Senate.[397]

The rule that was to determine when the Mrresiént was to succeed to the functions of the

chief magistrate, was also embraced in the plan of the grand committee. It was apparent that a
vacancy in the principal office might occur by death, by resignation, by the effect of inability to
discharge its pows and duties, and by the consequences of an impeachment. When either of
these events should occur, it was provided that the office should devolve on tHerésment.

In the case of death or resignation of the President, no uncertainty can ariseséroé c
impeachment, a judgment of conviction operates as a removal from office. But the grand
committee did not provide, and the Constitution does not contain any provision or direction, for
ascertaining the case of an inability to discharge the powerdudied of the office. When such

an inability is supposed to have occurred, and is not made known by the President himself, how
is it to be ascertained? Is there any department of the government that can, with or without a
provision of law, proceed to inge into the capacity of the President, and to pronounce him
unable to discharge his powers and duties? What is meant by the Constitirniainilag is a

case which does not fall within the power of impeachment, for that is confined to treason,
bribery,and other high crimes and misdemeanors. It is the case of a simple incapacity, arising
from insanity, or ill health, or, as might possibly occur, from restraint of the person of the
President by a public enemy. But in the[398] former case, how shadowhedinees which often
separate the sound mind or body from the unsound! Society has had one memorable example, in
modern times and in constitutional monarchy, of the delicacy and difficulty of such an iéquiry;



an instance in which all the appliances oésce and all the fixed rules of succession were found
scarcely sufficient to prevent the rage of party, and the struggles of personal ambition, from
putting the state in jeopard@$28] With us, should such a calamity ever happen, there must be a
similar effort to meet it as nearly as possible upon the principles of the Constitution, and
consequently there must be a similar strain on the Constitution itself.

In order to make still further provision for the succession, Congress were authorized to declare
by law what officer should act as President, in case of the removal, death, resignation, or
inability of both the President and the ViBeesident, until the disaliy should be removed, or a
new President should be elected.

The mode of choosing the electors was, as we have [399] seen, left to the legislatures of the
States. Uniformity, in this respect, was not essential to the success of this plan for the
appointmenof the executive, and it was important to leave to the people of the States all the
freedom of action that would be consistent with the free working of the Constitution. But it was
necessary that the time of choosing the electors, and the day on véyiahette to give their

votes, should be prescribed for all the States alike. These particulars were, therefore, placed
under the direction of Congress, with the single restriction, that the day of voting in the electoral
colleges should be the same througfithe United States. In order to make the electors a distinct
and independent body of persons, appointed for the sole function of choosing the President and
Vice-President, it was provided further, that no senator or representative, or person holding an
office of trust or profit under the United States, shall be appointed an €lg28jr.

The electors were required to meet in their respective States, and by \ztkot for two

persons, one of whom at least should not be an inhabitant of the same State with themselves.
Having made a list of all the persons voted for, and of the number of votes given for each, they
were to sign and certify it, and to transmiséaled to the seat of government of the United

States, directed to the President of the Senate, who, in the presence of the [400] Senate and the
House of Representatives, was to open all the certificates, and the votes were then to be counted.

Such was thenethod devised by the framers of the Constitution for filling the executive office.
Experience has required some changes to be made in it. It has been found that to require the
electors to designate the persons for whom they vote as the President aRdegident,

respectively, has a tendency to secure a choice by the electoral votes, and therefore to prevent the
election from being thrown into the House of Representatives; and it has also been deemed
expedient, when the election has devolved on the élotiIRepresentatives, to confine the choice

of the States to the three highest candidates on the list returned by the electors. These changes
were made by the twelfth of the amendments to the Constitution, adopted in the year 1804,
which also provides thalhe person having the greatest number of the electoral votes for
President shall be deemed to be chosen by the electors, if such number be a majority of the
whole number of electors appointed. If a choice is not made by the electors, or by the House of
Representatives, before the fourth day of March next following the election, the amendment
declares that the VieBresident shall act as President, "as in the case" (provided by the
Constitution) "of the death or other constitutional disability of the Peasid
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In the appointment of the VieRresident, the amendment has also introduced some changes.
The[401] person having the greatest number of the electoral votes aBrégdent, if the

number is a majority of all the electors appointed, is to be theRfiesident; but if no choice is

thus effected, the Senate are to choose the-Riiesident from the two highest candidates on the
list returned by the electors; but a quorum for this purpose is to consist of two thirds of the whole
number of senators, aadmajority of the whole number is made necessary to a choice. The
amendment further adopts the same qualifications for the office ofRfeEgdent as had been
established by the Constitution for the office of Presif&3d]

Thus it appears, from an examination of the original Constitution and the amendment, that the
most ample provision is made for filling the executive office, in all contingencies but dhe. If
electors fail to choose according to the rule prescribed for them, the election devolves on the
House of Representatives. If that body does not choose a President before the fourth day of
March next ensuing, the office devolves on the \Reesident act, whether he has been chosen
by the electors or by the Senate. But if the House of Representatives fail to choose a President,
and the Senate make no choice of a \Rcesident, or the VieBresident elect dies before the

next fourth day of March, thedstitution makes no express provision for filling the office, nor

is it easy to discover in it how such a vacancy is to be met. The Constitution, it is true, confers
upon Congress [402] authority to provide by law for the case of removal, death, resigoati
inability of boththe President and VieReresident, and to declare what officer shall then act as
President; and it provides that the officer so designated by a law of Congress shall act
accordingly, until the disability be removed, or a Presideal e elected. But there is every
reason to believe that this provision embraces the case of a vacancy in both offices occasioned by
removal, death, resignation, or inability, not of the President andRfiegident elect, but of the
President and Viceresident in office. It may be doubted whether the framers of the original
Constitution intended to provide for a vacancy in both offices occasioned by the failure of the
House of Representatives to elect a President and the death of tHer&8abent eldécor a non
election of a VicePresident by the Senate, before the fourth day of March. Their plan was in the
first instance studiously framed for the purpose of impressing on the electors the duty of
concentrating their votes; and although they saw andged for the evident necessity of an
election of a President by the House of Representatives, when the electoral votes had not
produced a choice, they omitted all express provision for a failure of the House to choose a
President, apparently for the poge of making the States in that body feel the importance of the
secondary election, and the duty of uniting their votes. This omission was supplied by the
amendment, which authorizes the \{ieeesident elect to act as President, when the House of
Represetatives[403] have failed to choose a President, "as in the case of the death or other
constitutional disability of the President.” This adoption, for the case of-aleotion by the

House, of the mode of succession previously established by the Camstistiows that the
authority which the Constitution gave to Congress to declare by law what officer shall act as
President, in case of a vacancy in both offices, was confined to the removal, death, resignation,
or inability of the President and Vid&resdent in office, and does not refer to the President and
Vice-President elect, whose term of office has not commej3&4g.

[404]
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The committee of detail made poovision respecting the qualifications of the President. But the
grand committee, to whom the construction of the office was referred, recommended the
qualifications which are to be found in the Constitution; namely, that no person shall be eligible
to the office who was not born a citizen of the United States, or was not a citizen at the time of
the adoption of the Constitution, and who had not attained the age offitreriyears, and been
fourteen years a resident within the United States. Theseeatwrits were adopted with
unanimous assef332]

That the executive should receive a stipend, or pecuniary compensation, was a point which had
been settled in thearliest stage of the proceedings, [405] notwithstanding the grave authority of
Franklin, who was opposed to it. The speech which he delivered on this subject was based upon
the maxim, that, in all cases of public service, the less profit, the greatar Menseems to have

been actuated chiefly by the fear that the government would in time be resolved into a monarchy;
and he thought this catastrophe would be longer delayed, if the seeds of contention, faction, and
tumult were not sown in the system, bgking the places of honor places of profit. He

maintained this opinion for the case even of a plural executive, which he decidedly advocated,;
and he instanced the example of Washington, who had led the armies of the Revolution for eight
years without recging the smallest compensation for his services, to prove the practicability of
"finding three or four men, in all the United States, with public spirit enough to bear sitting in
peaceful council for perhaps an equal term, merely to preside over owotigédrns, and see

that our laws are duly executed." His plan was treated with the respect due to his illustrious
character, but no one failed to see that it was a "Utopian [883] The example of Washington

was, in truth, inapplicable to the question. A patriotic Virginia gentleman, of ample fortune, was
called upon, in the day of his country's greatest trial, to take the lead in a desperate struggle for
independence. The [406] nature of the war, his own eminence, his character and feelings, the
poverty of a country which he foresaw would often be unable to pay even the common soldier,
and his motives for embarking in the contest, all united to make the ideanpensation

inadmissible to a man whose fortune made it unnecessary. Such a combination of circumstances
could scarcely ever occur in the case of a chief magistrate of a regular and established
government. If an individual should happen to be placedemtfice, who possessed private

means enough to render a salary unnecessary to his own wants, or to the dignity of the position,
the duty of his example might point in precisely the opposite direction, and make it expedient
that he should receive what Isisccessors would be unable to decline. But the real question

which the framers of the Constitution had to decide was, in what way could the office be
constituted so as to give the people of the United States the widest range of choice among the
public menfit to be placed in it. To attach no salary to the chief executive office, in a republican
government, would practically confine the office to men who had inherited or accumulated
wealth. The Convention determined that this mischief should be excludgdadbgeted the

principle of compensation for the office of chief magistrate, and when the committee of detail
came to give effect to this decision, they added the provision, that the compensation shall neither
be increased nor diminished during the permdhich a President has[407] been ele¢8s4l]

The limitation which confines the President to his stated compensation, and forbids him to
receive any other erhanent from the United States, or from any State, was subsequently
introduced, but not by unanimous cons&35]
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The question whether the single person in wiloenexecutive power was to be vested should
exercise it with or without the aid or control of any council of state, was one that in various ways
ran through the several stages of the proceedings. As soon as it was settled that the executive
should consisbf a single person, the nature and degree of his responsibility, and the extent to
which it might be shared by or imposed upon any other officers, became matters of great
practical moment. What was called at one time a council of revision was a bodgtdistim a

cabinet council, and was proposed for a different purpose. The function intended for it by its
advocates related exclusively to the exercise of the revisionary check upon legislation. But we
have seen that the nature of this check, the purpos@gfch it was to be established, and the
practical success with which it could be introduced into the legislative system, required that the
power and the responsibility should rest with the President alone. There remained, however, the
further question@ncerning a cabinet, or council of state; an advisory body, with which some of
the most important persons in the Convention desired to surround [408] the President, to assist
him in the discharge of his duties, without the power of controlling his actodsyithout

diminishing his legal responsibility. Such a plan not having received the sanction of the
Convention, the draft of the Constitution reported by the committee of detail of course contained
no provision for it. It was subsequently brought fordvaand received the recommendation of a
committeef336] but the grand committee, who were charged with the adjustment of the
executive office, substituted foratdifferent provision, which gave the President power to

"require the opinion in writing of the principal officer in each of the executive departments, upon
any subject relating to the duties of their respective offices.” The friends of a €88inil

regarded this arrangement of the executive office, especially with regard to the power of
appointment, as entirely defectif@38] But the reason on which it was rested by the grand
committee, and on which the plan of a council of state was rejected, was, that the President of the
United States, unlike the executive in mibxgovernments of the monarchical form, was to be
personally responsible for his official conduct, and that the Constitution should do nothing to
diminish that responsibility, even in appearance. If it had not been intended to make the
President liable tampeachment, a cabinet might have been useful, and would certainly have
been necessary, if [409] there was to be any responsibility anywhere for executive acts. But a
large majority of the States preferred to interpose no shield between the Presideptialic a
accusation. He might derive any assistance from the great officers of the executive departments
which Congress might see fit to establish, that he could obtain from their opinions or advice; but
the powers which the Constitution was to confer ontinst be exercised by himself, and every
official act must be performed as his o{@39]

What those powers were to be, had not been fully [410] settled whérstltraft of the

Constitution came from the committee of detail. The executive function, or the power and duty
of causing the laws to be duly and faithfully executed; authority to give information to Congress
on the state of the Union, and to recommerm@sares for their consideration; power in certain
cases to convene and to adjourn the two houses; the commissioning of all officers, and the
appointing to office in cases not otherwise provided for by the Constitution; the receiving of
ambassadors; the grang of reprieves and pardons; the chief command of the army and navy of
the United States and of the militia of the several Stategre all provided for. But the foreign
relations of the country were committed wholly to the Senate, as was also thet@epdbiof
ambassadors and of judges of the Supreme Court. It is not necessary to explain again the grounds
on which the Convention were finally obliged to alter this arrangement. It will be convenient,
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however, to take up the several powers and functibtieeexecutive, and to describe briefly the
scope and purpose ultimately given to each of them.

In the plan of government originally proposed by Governor Randolph, the division into the three
departments of an executive, a legislative, and a judiciaplijadh for the first of these

departments, according to the theory of all governments which are thus separated, power to carry
into execution the existing laws. This government, however, was to succeed one that had
regulated the affairs of the[411] Unioorfseveral years, in which all the powers vested in the
confederacy of the States were held and exercised by the Congress of their deputies; and among
those powers was that of declaring war and making peace. This function is, moreover, embraced
in the geneal powers of the executive department, in most governments in which there is a
regular separation of that department from the legislative and the judiciary. But it became
apparent at the very commencement of the process of forming the Constitutiotaftdte

States, that the question whether the executive should be intrusted with the power of war and
peace would not only be made, but that the system would have to be so arranged as to make the
government, in this particular, an exception to the genelal This was partly owing to an
unwillingness to intrust such a power to one pei&ar;even to a plurality of persons, if the
executive should be so constituted. If to the general powers of executing the laws, and of
appointing to office, there were te ladded the power to make war and peace, and the whole

were to be vested in a single magistrate, it was rightly said that the government would be in
substance an elective monarchy. The power of the executive, over the external relations of the
country at éast, would be the same, in kind and in extent, as it is in constitutional monarchies,
and the sole difference would be that the supreme magistrate would be elective. This was not
intended, and was not admissible. Still another reason for making the meverof the United

States, in this[412] feature, an exception to the general rule, was the necessity for giving to the
States, in their corporate capacities, some control over the foreign relations of the country.

Our further inquiries concerning this paftthe powers and functions of the chief magistrate will
only need to extend so far as to ascertain what is the "executive power," which the Constitution
declares shall be "vested" in the President. In the resolutions, which at different stages had
previausly passed in the Convention, this had been described as a "power to carry into execution
the national laws"; and this description was regarded as including such other powers, not
legislative or judicial in their nature, as might from time to time begdeésl to the President by
Congres$340] The committee of detail, in drafting the Constitution, employed the phrase
"executive power" to describe what had thestb designated by the resolutions sent to them; and
as the plan of government which they presented proposed to make the declaration of a state of
war a legislative act, the prosecution of a war, when declared, was left to fall within the
executive dutiessapart of the "executive power." In order, moreover, that the executive duties
might be still more clearly defined, the committee provided that the President "shall take care
that the laws be faithfully executed," and imposed upon him the same obligatios florce of

his oath of office. The committee having been directed to provide for the end in view, it was
considered [413] that they were also to provide the means by which the end was to be
obtained.341] Accordingly, they made the President commasderhief of the army and navy,

and of the militia of the States when called into the service of the United States. The President
appears, therefore, to have bgdaced in the same position with reference to the means to be
employed in the discharge of all his executive duties, when force may in his judgment be
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necessary. The declaration of a state of war is an enactment by the legislative branch of the
governmentthe creation of laws is a function that belongs exclusively to the same

departmen®) but when a law exists, or the state of war exists, it is for the President, by virtue of
his executive office, and of his position as commainalehief, to employ the any and navy,

and the militia actually called into the service of the United States, in the execution of the law, or
the prosecution of hostilities, in such a manner as he may think p8zagr.

Closely allied to the power of executing the laws is that of pardoning offences, and relieving
against judicial sentences. This power was originally extended [414] by the committee of detail

to all offences against the Ued States, excepting cases of impeachment, in which they

provided that the pardon of the President should not be pleaded in bar. This would have made the
power precisely like that of the king of England; since, by the English law, although the king's
parda cannot be pleaded in bar of an impeachment, he may, after conviction, pardon the
offender. But as it was intended in the Constitution of the United States to limit the judgment in

an impeachment to a removal from office, and to subsequent disqualifitatioffice, there

would not be the same reason for extending to it the executive power of pardon that there is in
England, where the judgment is not so limited. The Convention, therefore, took from the
President all power of pardon in cases of impeachmeasking them the sole exception to the
power[343] A strong effort was indeed made to establish another exception in cases of treason,
upon the ground, chieflyhat the criminal might be the President's own instrument in an attempt

to subvert the Constitution. But since all agreed that a power of pardon was as necessary in cases
of treason as in all other offences, and as it must be given to the legislatorenerbranch of

it, if not lodged with the executive, a very large majority of the States preferred to place it in the
hands of the President, especially as he would be subject to impeachment for any participation in
the guilt of the party accusé¢g44]

The power to make treaties, which had been given [415] to the Senate by the committee of detall,
and which was afterwards transferred to the President, to besedewith the advice and

consent of two thirds of the senators present, was thus modified on account of the changes which
the plan of government had undergone, and which have been previously explained. The power to
declare war having been vested in tHeole legislature, it was necessary to provide the mode in
which a war was to be terminated. As the President was to be the organ of communication with
other government®45] and as he would be the general guardian of the national interests, the
negotiation of a treaty of peace, and of all other treaties, was necessarily confided to him. But as
treaties would not only involve the general interests of the nattdmmight touch the particular
interests of individual States, and, whatever their effect, were to be part of the supreme law of the
land, it was necessary to give to the senators, as the direct representatives of the States, a
concurrent authority with theresident over the relations to be affected by them. The rule of
ratification suggested by the committee to whom this subject was last confided was, that a treaty
might be sanctioned by two thirds of the senators present, but not by a smaller number. A
guestion was made, however, and much considered, whether treaties of peace ought not to be
subjected to a different rule. One suggestion was, that the Senate ought to have power to make
treaties of [416] peace without the concurrence of the President, aumaaog his possible

interest in the continuance of a war from which he might derive power and impd@4d6¢8ut

an objection, strenuously urged, was, thfahe power to make a treaty of peace were confided

to the Senate alone, and a majority or two thirds of the whole Senate were to be required to make
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such a treaty, the difficulty of obtaining peace would be so great, that the legislature would be
unwilling to make war on account of the fisheries, the navigation of the Mississippi, and other
important objects of the UnidB847] On the other hand, it was said thanajority of the States

might be a minority of the people of the United States, and that the representatives of a minority
of the nation ought not to have power to decide the conditions of peace.

The result of these various objections was a determinatighe part of a large majority of the

States not to make treaties of peace an exception to the rule, but to provide a uniform rule for the
ratification of all treaties. The rule of the Confederation, which had required the assent of nine
States in Congrego every treaty or alliance, had been found to work great inconvenience; as

any rule must do, which should give to a minority of States power to control the foreign relations
of the country. The rule established by the Constitution, while it gives ty 8tate an

opportunity to be present and to vote, requires no positive quorum of the Senate for the
ratification of a treaty; it simply demands [417] that the treaty shall receive the assent of two
thirds of all the members who may be present. The thefdhe Constitution undoubtedly is,

that the President represents the people of the United States generally, and the senators represent
their respective States; so that, by the concurrence which the rule thus requires, the necessity for
a fixed quorum oftie States is avoided, and the operations of this function of the government are
greatly facilitated and simplifie848] The adoption, also, of that part of thee which provides

that the Senate may either "advise or consent,” enables that body so far to initiate a treaty, as to
propose one for the consideration of the Presideaithough such is not the general practice.

Having already described the changesohhiook from the Senate alone the appointment of the
judges of the Supreme Court and ambassadors, it is only necessary in this connection to notice
the manner in which the power of appointment to all offices received its final scope and
limitations. The phn reported by the committee of detail had, as we have repeatedly seen, vested
the appointment of ambassadors and judges of the Supreme Court in the Senate, and had given to
the President the sole voice in the appointment of all other officers of thel \Btétees. The

adjustment afterwards made gave the nomination [418] of all officers to the President, but
required the advice and consent of the Senate to complete an appointment. Two inconveniences
were likely to be experienced under this arrangement. Mdeasior offices might be created,

which it would be unnecessary and inexpedient to fill by this process of nomination by the
President and confirmation by the Senate; and vacancies might occur in all offices, which would
require to be filled while the Sate was not in session. To obviate these inconveniences, the
Congress were authorized to vest the appointment of such inferior officers as they might think
proper in the President alone, in the courts of law, or in the heads of departments; and power was
given to the President to fill up all vacancies that might happen during the recess of the Senate,
by granting commissions which should expire at the end of their next sE&8jin order to

restrain the President from practically creating offices by the power of appointment, his power
was limited to "offices created by law," and to those specially enumerated in the

Constitution[350]

[419]

In addition to these powers, the committee of detail had provided for certain direct relations, of a
special nature, between the President and the Congress. One of these wasttm giviag to
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the Congress from time to time information of the state of the Union, and in recommending to
their consideration such measures as he shall judge necessary and expedient. The other was
embraced in the power to convene the two houses ca@woedinary occasions; and, whenever

there should be a disagreement between them with respect to the time of adjournment, to adjourn
them to such time as he shall think proper. The latter power is to be taken in connection with the
clause which requires Corgss to meet at least once in every year, and on the first Monday in
December, unless a different day shall be appointed by law. Neither the two houses by
agreement, nor the President in case of a disagreement, can fix on a time of adjournment beyond
the day of the commencement of the next regular session. But subject to this restriction, the
power of the President to determine the time at which the two houses shall reassemble, when
they do not agree upon a time, extends to every session of Congressy wibethegular or
"extraordinary.[351]

[420]

[421]

CHAPTER XIV.

Report of the Committee of Detail, continug&d-ormation of the Judicial Power.

There now remas to be described the full conception and creation of the third department of the
government, its judicial power.

The distribution of the powers of government, when its subjects are to sustain no relation to any
other sovereignty than that whose fundataklaws it is proposed to ordain, is a comparatively

easy task. In such a government, when the theoretical division into the legislative, executive, and
judicial functions is once adopted, the objects to which each is to be directed fall readily into

their appropriate places. All that is necessary is, to see that these departments do not encroach
upon the rights and duties of each other. There is, at least, no other power, claiming the
obedience of the same people, whose just authority it is necessagatd,rand on whose proper
domain no intrusion is to be permitted.

How different is the task, when a government, either federal or national, is to be created, for a
people inhabiting distinct political States, whose sovereign power is to remain for mpoges.
supreme over their respective subjects; when the[422] individual is to be under rules of civil duty
declared by different public organs; and when the object is to provide a judicial system through
which this very difference of authority may be madevork out the ends of social order,

harmony, and peace! This difficult undertaking was imposed upon the framers of the
Constitution of the United States, and it was by far the most delicate and difficult of all their
duties. It was comparatively easyagree on the powers which the people of the States ought to
confer on the general government, to define the separate functions of the legislature and the
executive, and to lay down certain rules of public policy which should restrain the States in the
execxise of their separate powers over their own citizens. But to construct a judicial power within
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the general government, and to clothe it with attributes which would enable it to secure the
supremacy of the general Constitution and of all its provisiorgy®it the exact authority that
would maintain the dividing line between the powers of the nation and those of the State, and to
give to it no more; and to add to these a faculty of dispensing justice to foreigners, to citizens of
different States, andw@ong the sovereign States themselves, with a more even hand and with a
more assured certainty of the great ends of justice than any State power couldfuhash,

were objects not readily or easily to be attained. Yet they were attained with wondecggssu

The judicial power of the United States, considered with reference to its adaptation to[423] the
purposes of its creation, is one of the most admirable and felicitous structures that human
governments have exhibited.

The groundwork of its formatiohas been partly described in a previous chapter, where some of
the principles are stated, which had been arrived at as being necessary to its great purposes.
These principles related to the persons who were to exercise its functions, and to the jarisdictio
or authority which they were to possess. With respect to the persons who were to exercise the
judicial power, the result that had been reached when the first draft of the Constitution was to be
prepared had fixed the tenure of good behavior for thaoegfand had placed their salaries,

when once established, beyond the reach of any power of diminution by the legislature. It had
also been determined that there should be one supreme tribunal, under the Constitution, and that
the legislature should havewer to establish inferior tribunals. But nothing more precise had
been arrived at respecting jurisdiction, than the broad principles which declared that it should
extend to cases arising under laws passed by the general legislature, and to such tithes ques

as might touch the national peace and harmony. The committee of detail were to give effect to
this declaration. Their scheme provided, under the first of these heads, that the jurisdiction
should embrace cases arising under the laws of the Unitex;Sdad as questions touching the
national peace and harmony, they enumerated all[424] cases affecting ambassadors, other public
ministers, and consuls; impeachments of officers of the United States; all cases of admiralty and
maritime jurisdiction; contsversies between two or more States, excepting such as might regard
territory or jurisdiction; controversies between a State and citizens of another State, between
citizens of different States, and between a State or the citizens thereof and foreiguiszaies,

or subjects. In cases of impeachment, cases affecting ambassadors, other public ministers, and
consuls, and those in which a State should be party, they assigned the original jurisdiction to the
Supreme Court. In all the other cases enumer#tedurisdiction of the supreme tribunal was to

be appellate only, with such exceptions and regulations as the legislature might make; and the
original jurisdiction was left to be assigned by the legislature to such inferior tribunals as they
might from tme to time create. The trial of all criminal offences, except in cases of
impeachment, was to be in the State where they had been committed, and was to be by jury.
Controversies between States respecting jurisdiction or territory, and controversiesiogncer
lands claimed under grants of different States, were to be tried by the Senate, and were
consequently excluded from the judicial power.

This plan, when compared with the full outline of the jurisdiction, as it was finally established,
presented sevdreemarkable defects. In the first place, it was silent with respect to the important
distinction, familiar to the people of the United States, between[425] proceedings in equity and
proceedings at common law. This distinction, which extends not onlg tiotms of pleading,

but to the principles of decision, the mode of trial, and the nature of the remedy, had been



brought by the settlers of most of the Colonies from England, and had been perpetuated in their
judicial institutions. It existed in most di¢ States, at the time of the formation of the national
Constitution, and it was, in fact, a characteristic feature of the only system of judicature which
the American people had known, excepting in their courts of admiralty. Although the institutions
of the States differed in the degree in which they had adopted and followed it, the basis of their
jurisprudence and forms of proceeding was the common law, as derived from its English sources
and modified by their own customs or legislation, with more ordé#isat peculiar and more

ample relief which is afforded by the jurisprudence and remedy known in the English system
under the name of equity.

Since the judicial power of the United States was to be exercised over a people whose judicial
habits were thuixed; since it must, to some extent, take cognizance of rights that would have to
be adjudicated in accordance with the jurisprudence under which they had arisen; and since the
individuals who would have a title to enter its tribunals might reasonablamdnemedies as

ample as a judicature of English origin could furnish, it was highly expedient that the
Constitution should fully adopt the main features of that judicature. It is quite true,[426] that a
provision in the Constitution extending the judigaher to "all cases" affecting certain persons

or certain rights, might be regarded by the legislature as a sufficient authority for the
establishment of inferior courts with both a legal and an equitable jurisdiction, and might be
considered to confer sh a double jurisdiction on the supreme tribunal contemplated by the
Constitution. But the text of the Constitution itself would be the source to which the people of
the United States would look, when called upon to adopt it, for the benefits which tieetowe
derive from it, and there would be no part of it which they would scrutinize more closely than
that which was to establish the judicial power of the new government. If they found in it no
imperative declaration making it the duty of Congress to peofor a jurisdiction in equity as

well as at law, and no express adoption of such a jurisdiction for the supreme tribunal, they
might well say that the character of the judicial power was left to the accidental choice of
Congress, or to doubtful interpagion, instead of being expressly ordained in its full and

essential proportions by the people. If a citizen of one State were to pursue a remedy in the
courts of the Union against a citizen of another State, or if one State should have a judicial
controvesy with another, that would be a very imperfect system of judicature which should

leave the form and extent of the remedy to be determined by the local law where the process was
to be instituted, or which should confine the relief to the forms and priogsgtl 7] of the

common law. If the appellate jurisdiction of the supreme national tribunal were to be exercised
over any class of controversies originating in the State courts, it was extremely important that the
Constitution should expressly ascertainet¥ter suits at law, or suits in equity, or both, were to

be embraced within that appellate power. For these reasons, it became necessary for the
Convention to supply this defect, by extending the judicial power, both in equity and at law, to
the several s embraced in it.

Another defect in the report of the committe@r what was regarded as a defect when the
Constitution was ratified, and one which the Convention did not supply, was in the omission of
any express provision for trial by jury in civil & Such a provision was supplied by an

amendment proposed by the first Congress that assembled under the Constitution, and adopted in
1791, but it was regarded by the framers of the Constitution as inexpedient, on account of the
different construction gluries in the different States, and the diversity of their usages with



respect to the cases in which trial by jury was U8&4] It is quite possible that, aftéhe

Constitution had declared that the jurisdiction of the national tribunals should extend to all cases
"in law" affecting certain parties or rights, Congress would not have been at liberty to establish
inferior tribunals for the trial of cases "in lawy any other method than according to the course

of the common law, [428] which requires that the fact in such cases shall be tried by a jury. But
the objection which afterwards prevailed was connected, as we shall presently see, with what
was regarded asdangerous ambiguity in the clause of the Constitution which gave to the
Supreme Court its appellate jurisdiction both as to law and fact.

The plan of the committee of detail contemplated a supreme tribunal with original jurisdiction
over a few of the s within the judicial power, and appellate jurisdiction over all the other
cases enumerated. Inquiry was made in the Convention, whether this appellate jurisdiction was
intended to embrace fact as well as law, and to extend to cases of common lawaagavell

those of equity and admiralty jurisdiction. The answer was given, that such was the intention of
the committee, and the jurisdiction of the federal court of appeals, under the Confederation, was
referred to as having been so construed. The wordbk &soto law and fact" were thereupon
introduced into the description of the appellate power, by unanimous c@@s8hv.arious
explanations were subsequentlyan, when the Constitution came before the people, of the

force and meaning of these words. The most probable and the most acute of these explanations
was that made by Hamilton in the FederdB&4] which limited the effect of the words, in

reference to common law cases, to so much cognizance of the facts involved in a record as is
implied in the application of the law to them by [429] the appellate tribunalth® truth was,

the words were of very comprehensive import. While they were used in order to save to the
Supreme Court power to revise the facts in equity and admiralty proceedings, they made no
distinction, and imposed upon Congress no duty to malk&iaation, between cases in equity

and admiralty, and cases at common law; and although it might be true, that in some States the
facts in all cases were tried by a jury, and that in some cases so tried there ought to be a power to
revise the facts, yet was not conceded that such a power ought to exist over the verdicts of
juries in cases of common law jurisdiction. This explanation will serve to show the double
purpose of the amendment made in 1791. The people of many of the States required an express
guaranty that trial by jury should be preserved in suits at common law, and that the facts once
tried by a jury should not be-examined otherwise than according to the rules of the common
law, which have established certain wadifined limits to the poer of an appellate tribunal
concerning the facts appearing to have been found by &3ffbY.

There was still another omission in the report of the committegreat magnitude. They had

included in the judicial power cases arising under the laws of the United States, but they had not
embraced cases arising under the Constitution and under treaties. At the same time, the
Constitution was to embrace not only trewers of the general government, [430] but also

special restrictions upon the powers of the States; and not only the Constitution itself, but the
laws made in pursuance of its provisions, and all treaties made under the authority of the United
States, weréo be the supreme law of the land. This supremacy could only be enforced by some
prescribed action of some department of the general government. The idea of a legislative arrest,
or vetq of State laws supposed to be in conflict with some provision afdtienal Constitution,

or with a treaty or a law of the United States, had been abandoned. The conformity, moreover, of
the laws of Congress to the provisions of the Constitution, could only be determined by the
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judicial power, when drawn into questionanudicial proceeding. The just and successful
operation of the Constitution, therefore, required that, by some comprehensive provision, all
judicial caseg56] arising under the Constitution, laws, or treaties of the United Statbsther

the question should grow out of the action of a State legislature, or the action of any department
of the general governmentshould be brought within the cognizance of thearei judiciary.

This provision was added by the Convention. It completed the due proportions and efficacy of
this branch of the judicial power.

[431]

Trial by jury of all criminal offences (except in cases of impeachment) had been provided for by
the commitee of detail, and such trial was to be had in the State where the offence had been
committed. The Convention, in order to secure the same right of a jury trial in cases where the
offence had been committed out of any State, provided that the trial sfeoatdsuch place or
places as the Congress might by law have dird&t&d.

These additions, with one other which included within the judicial power all cagdsdh the
United States might be party; the transfer of the trial of impeachments to the Senate; and the
transfer to the judiciary of controversies between the States respecting jurisdiction or territory,
and controversies respecting land titles claimeder the grants of different Statesyere the
principal changes and improvements made in the plan of the committee.

The details of the arrangement will perhaps fail to interest the general reader. Yet | cannot but
think that to understand the purpose apdration of this department of the national government
would be a very desirable acquisition for any of my readers not already possessed of it; and
having completed the description of the mode in which the judicial power was constructed, |
shall concludehis part of the subject with a brief statement of its constitutional functions.

One of the leading purposes for which this branch [432] of the government was established, was
to enable the Constitution to operate upon individuals, by securing their nbedeits

commands, and by protecting them in the enjoyment of the rights and privileges which it confers.
The government of the United States was eminently intended, among other purposes, to secure
certain personal rights, and to exact certain persarnedsd The Constitution confers on the

general government a few special powers, but it confers them in order that the general
government may accomplish for the people of each State the advantages and blessings for which
the State governments are presuneebld, and have in fact proved to be, inadequate. It lays upon
the governments and people of the States certain restrictions, and it lays them for the protection
of the people against an exercise of State power deemed injurious to the general welfare. The
government of the United States, therefore, is not only a government which seeks to protect the
welfare and happiness of the people who live under it, but it is so constructed as to make its
citizens directly and individually its subjects, exacting of tleamain duties, and securing to

them certain rights. It comes into this relation by reason of its supreme legislative power over
certain interests, and the supreme authority of its restrictions upon the powers of the States; and
it is enabled to make threlation effectual through its judicial department, which can take
cognizance of every duty that the Constitution exacts and of every right that it confers, whenever
they have assumed a[433] shape in which judicial power can act upon them. Let us take, as
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illustrations of this function of the national judiciary, a single instance of the obedience required
by the Constitution, and also one of a right which it protects. The Constitution empowers
Congress to lay and collect duties; which, when they are l@idnanrred, become a debt due

from the individual owner of the property on which they are assessed to the general government.
Payment, in disputed cases, might have been left to be enforced by executive power; but the
Constitution has interposed the judicdepartment, as the more peaceful agent, which can at

once adjudicate between the government and the citizen, and compel the payment of what is
found due. Again, the Constitution provides that no State shall pass any law impairing the
obligation of contacts. An individual supposing himself to be aggrieved by such a law might

have been left to obtain such redress as the judicial or legislative authorities of the State might be
disposed to give him; but the Constitution enables him finally to resort twatienal judiciary,

which has power to relieve him against the operation of the law upon his personal rights, while
the law itself may be left upon the statbi@ok of the State.

But while the judicial department of the general government was thus destgesforce the

duties and protect the rights of individuals, it is obvious that, in a system of government where
such rights and duties are to be ascertained by the provisions of a fundamental law framed for the
express purpose[434] of defining the posvef the general government and of each of its
departments, and establishing certain limits to the powers of the States, the mere act of
determining the existence of such rights or duties may involve an adjudication upon the question,
whether acts of lediative or executive power are in conformity with the requirements of the
fundamental law. On the one hand, the judicial department is to see that the legislative authority
of the Union does not exact of individuals duties which are not within its predqrdveers, and

that no department of the general government encroaches upon the rights of any other, or upon
the rights of the States; and, on the other hand, it has to see that the legislative authority of the
States does not encroach upon the powers gedf@pon the general government, or violate the
rights which the Constitution secures to the citizen. All this may be, and constantly is, involved

in judicial inquiries into the rights, powers, functions, and duties of private citizens or public
officers;and therefore, in order that the judicial power should be able effectually to discharge its
functions, it must possess authority, for the purposes of the adjudication, to declare even an act
of legislation to be void, which conflicts with any provisiortioé Constitution.

There were great differences of opinion in the Convention upon the expediency of giving to the
judges, as expositors of the Constitution, power to declare a law to bi8%8idind

undoubtedly such a [435] power, if introduced into some governments, would be legislative in its
nature, whether the persons who were to exercise it should be called judges, or be clothed with
the functions of a cowil of revision. But under a limited and written constitution, such a power,
when given in the form and exercised in the mode provided for in the Constitution of the United
States, is strictly judicial. This is apparent from the question that is to bendetd. It arises in

a judicial controversy respecting some right asserted by or against an individual, and the matter
to be determined is whether an act of legislation, supposed to govern the case as law, is itself in
conformity to the supreme law of tl@onstitution. In a government constituted like ours, this
guestion must be determined by some one of its departments. If it be left with the executive to
decide finally what laws shall be executed, because they are consistent with the Constitution, and
wha laws shall be suspended, because they violate the Constitution, this practical inconvenience
may arise, namely, that the decision is made upon the abstract question, before a case to be
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governed by the law has arisen. If the legislature were empowedetketonine, finally, that the

laws which they enact are constitutional, the same practical difficulty would exist; and the
individual, whose rights or interests may be affected by a law, when put into operation, would
have no opportunity to be heard upohatin our form of government is a purely juridical

guestion, on which every citizen should be heard, if he desires it, before[436] the law is enforced
in his case. On the other hand, if the final and authoritative determination is postponed until the
guegion arises in the course of a judicial controversy respecting some right or duty or power of
an individual who is to be affected by the law, or who acts under it, the question itself is
propounded not in the abstract, but in the concrete; not in refei@tiee bearing of the law

upon all possible cases, but to its bearing upon the facts of a single case. In this aspect, the
guestion is of necessity strictly judicial. To withhold from the citizen a right to be heard upon the
guestion which in our jurispdence is called the constitutionality of a law, when that law is
supposed to govern his rights or prescribe his duties, would be as unjust as it would be to deprive
him of the right to be heard upon the construction of the law, or upon any other legaimues

that arises in the cause. The citizen lives under the protection, and is subject to the requirements,
of a written fundamental law. No department of the national, or of any State government, can
lawfully act otherwise than according to the powers eoefl or the restrictions imposed by that
instrument. If the citizen believe himself to be aggrieved by some action of either government
which he supposes to be in violation of the Constitution, and his complaint admit of judicial
investigation, he must deeard upon that question, and it must be adjudicated, or there can be no
administration of the laws worthy of the name of justice.

It is interesting, therefore, to observe how this[437] function of the judicial power gives to the
operation of the governmea comparatively high degree of simplicity, exactness, and

directness, notwithstanding the refined and complex character of the system which its framers
were obliged to establish. To judge of the merits of that system, in this particular, it is necessary
to recur again to those alternative measures, to which | have frequently referred, and which lay
directly in their path. One of these measures was that of a council of revision, to be charged with
the duty of arresting improper laws. Besides the objeetioch has been already alludeddo,

that the question of the conformity of a law to the Constitution would have thus been finally
passed upon in the abstrécsuch an institution, although theoretically confined to this inquiry,
would have become practitah third legislative chamber; for it would inevitably have

happened that considerations of expediency would also have found their way into the
deliberations of a numerous body appointed to exercise a revisory power over all acts of
legislation. There im0 mode in which the question of constitutional power to enact a law can be
determined, without the influence of considerations of policy or expediency, so effectually, as by
confining the final determination to the special operation of the law upondtseofaan

individual case. When the tribunal that is to decide this question is, by the very form in which it
is required to act, limited to the bearing of the law upon some right or duty of an individual
placed in judgment by a record, it is[438] at orgleeved of the responsibility, and in a great
degree freed from the temptation, of considering the policy of the legislation. If, therefore, it be
conceded as every one will concedethat, whatever public body is specially instituted for the
purpose of sumitting the acts of the legislature to the test of the Constitution, it should neither
possess the power, nor be exposed to the danger, of invading the legislative province, by acting
upon motives of expediency, it must be allowed that the framers ofatittition did wisely in
rejecting the artificial, cumbrous, and hazardous project of a council of revision. The plan of



such a council was, it is true, much favored, and indeed insisted upon, by some of the wisest men
in the Convention. But it was urged a time when the negative that was to be given to the
President had not been settled, and when he had not been made sufficiently independent of the
legislature to insure his unfettered employment of the negative that might be given to him. The
purpose othe proposed council of revision was to strengthen his hands, by uniting the judges
with him in the exercise of the "veto."” This would have given to the judges a control both over
the question of constitutional power and the question of legislative pslcto the latter, it

became unnecessary, as well as inexpedient, to unite the judges with the President, after he had
been clothed with a suitable negative, and after his election had been taken from the legislature;
and as to the former question, theali arrangement of the judicial power[439] made it equally
unnecessary to form the judges into a council of revision, since, if the President should fail to
arrest an unconstitutional law, when presented for his approval, it could be tested in the ordinary
course of judicial proceedings after it had gone into operation.

But the conformity of laws of Congress to the Constitution was not all that was to be secured.
Some prudent and effectual means were to be devised, by which the acts of the State
governmentgould be subjected to the same test. The project of submitting the laws of the States
to some department of the general government, while they were in the process of being enacted,
or before they could have the form of law, was full of inconvenience arafdh It could not

have been attempted without an injury to State pride, that would have aroused an
inextinguishable opposition to the national authority, even if the plan could once have been
assented to. Yet there was no other alternative, unlessdic@jypower of the general

government should be so constructed as to enable it to take the same cognizance of a
constitutional question, when arising upon the law of a State, that it was to take of such a
guestion when arising upon an act of Congress.séhge necessity would exist in the one case,

as in the other, for a power within the general government to give practical effect to that
supremacy which the Constitution was to claim for itself, for treaties, and for the laws passed in
pursuance of its prisions. All the restrictions which the Constitution was to lay upon[440] the
powers of the States would be nugatory, if the States themselves were to be the final judges of
their meaning and operation. This transcendent power of interpretation andtapplsa

logically necessary, and yet so certain to wound and irritate, if exercised by direct interference,
could be wielded, without injurious results, through the agency of judicial forms, by a judicial
investigation into personal rights, when affechgdhe action of a State government, just as it
could be in reference to the acts of any department of the national government that could be
made the subject of proceedings in a court of justice.

The relation of the judicial power to the execution of iesatests upon the same grounds of
paramount necessity. It is not merely for the sake of uniformity of interpretation, that the national
judiciary is authorized to decide finally all cases arising under treaties, although uniformity of
interpretation is egential to the preservation of the public faith; but it is in order that the treaty
shall be executed, by being placed beyond the hazards both of wrong construction and of
interested opposition. The memorable instance of the Treaty of Peace, the absoteteff

which in point of execution, before the adoption of the Constitution, has been described in the
first volume of this work, presents the great illustration, in our constitutional history, of the only
mode in which the supremacy of treaty stipaas as law can be maintained in our system of
government. "The United States in Congress assembled,"[441] under the Confederation, had the



same exclusive authority to make treaties that is now possessed by the President and the Senate
under the Constitutig and a treaty was in theory as obligatory then, upon the separate States and
their inhabitants, as it is now. But it has been found to be an axiom of universal application in the
art of government, that a supremacy which is merely theoretical is neuggaimacy. If a

stipulation made by the proper authority with a foreign government is to have the force of law,
requiring the obedience of individuals and of all public authorities, its execution must be
committed to a judiciary acting upon private rigivishout the hinderance or influence of

adverse legislation.

There is another branch of the judicial power which illustrates in a striking manner the object
embraced in the preamble of the Constitution, where the people of the United States declare it to
betheir purpose "to establish justice.” This is found in the provision for a special jurisdiction

over the rights of persons bearing a certain character. Like almost everything else in the
Constitution, this feature of the judicial power sprang from a s&gdaught by previous and

severe experience. Reasoning from the mere nature of such a government as that of the United
States, it might seem that the judicatures of the separate States would be sufficient for the
administration of justice in all caseswrhich private rights alone are concerned, and by which

no power or interest of the general government, and no provision of the general Constitution, is
likely to be affected.[442] But we find in the judicial power of the United States a particular
jurisdiction given on account of the mere civil characters of the parties to a controversy; and its
existence there is to be accounted for upon other than speculative reasons. From the Declaration
of Independence to the day of the ratification of the Constituti@njudicial tribunals of the

States had been unable to administer justice to foreigners, to citizens of other States, to foreign
governments and their representatives, and to the governments of their sister States, so as to
command the confidence andisty the reasonable expectations of an enlightened judgment.
Hence the necessity for opening the national courts to these various classes of parties, whose
different positions may now be briefly considered.

In a country of confederated States, each pessga full power of legislation, it could not but
happe®d as it did constantly happen in this Union before the adoption of the Constitutian

the determination of controversies between citizens of the State where the adjudication was to be
had, and citiens of another State, would be exposed to influences unfavorable to the ends of
justice. In truth, one of the parties in such a controversy was virtually an alien, in the tribunal
which he was obliged to enter; for although the Articles of Confederatidartook to secure to

the free inhabitants of each State all the privileges and immunities of free citizens in the several
States, yet it is obvious that the efficacy of such a provision must depend[443] almost wholly
upon the spirit of the tribunals, ang@on their capacity to give effect to such a declaration of

rights, against a course of State policy or the positive enactments of a State code. The chief
difficulty of the condition of affairs existing before the Constitution lay not so much in the

hazard of a violation of principle through local prejudice, or the superior force of local policy or
legislationd although these influences were always powedfals in the fact that, when these
influences were likely to be most active, or were most feared thas no tribunal to which

resort could be had, and which was known to be beyond their operation and their reach. The
articles of compact between the States had intended to remove from the citizens of the different
States the disabilities of practical alage under which they would have stood in the tribunals of
each other. But with that mere declaration those articles stopped. If the litigant saw that the local



law was likely to be administered to him as if he were a foreigner, or feared that the Scales o
justice would not be held with an impartial hand, he could go nowhere else for a decision. This
was a great evil; for much of the value of every judicature depends upon the confidence it
inspires.

There were still other and perhaps stronger reasonsdatiing an independent jurisdiction, to be
resorted to by foreigners, in controversies with citizens of the States. No clause in the
Constitution was to make them equal in rights with citizens, and for the very reason of their
alienage, therefore, it wagf4] necessary to give them access to tribunals organized under the
authority of the general government, which would be responsible to foreign powers for the
treatment that their subjects might receive in the United States. Ambassadors, too, and other
foreign ministers, would not only be aliens, but would possess the character of representatives of
their sovereigns; and consuls would be the public agents of their governments, although not
bearing the diplomatic character. These functionaries were therefonited to resort to the
judicial power of the United States; and for the purpose of more effectually protecting the
national interests that might be involved in their personal or official relations, original
jurisdiction was given to the Supreme Courglihcases affecting them.

In addition to these, there were other controversies, which, as we have seen, were included
within the judicial power of the United States, on account of the character of the parties; namely,
those to which the United States ntifje a party; those to which a State of the Union might be a
party, where the opposite party was another State of the Union, or a citizen of another State of
the Union, or a foreign state or its citizens or subjects; and those between citizens of A State o
the Union, and foreign states, citizens, or subjects. Finally, controversies between citizens of the
same State claiming lands under grants of different States were placed under the same
jurisdiction for similar reasond; because the State tribunals contd be expected to afford that
degree of[445] impartiality which the circumstances of these several cases required.

There remains only one other branch of the jurisdiction conferred by the Constitution on the
tribunals of the United States which it is eesary to notice; namely, the admiralty and maritime
jurisdiction. With respect to the criminal jurisdiction in admiralty, in cases of piracies and
felonies committed on the high seas, and the prize jurisdiction, the Articles of Confederation had
given tothe Congress the exclusive power of appointing courts for the trial of the former, and for
hearing and finally determining appeals in all cases of capture. Such appeals were taken from the
State courts of admiralfy,tribunals which also possessed and azecta civil jurisdiction
corresponding to that of the admiralty in England, but in practice somewhat more extensive.
When the Constitution was framed, it was perceived to be expedient, on account of the relation
of maritime commerce to the intercoursetw people of the United States with foreign nations,

or to the intercourse of the people of different States with each other, to give the whole civil as
well as criminal jurisdiction in admiralty, and the entire prize jurisdiction, original as well as
appellate, to the government of the Union. This was effected by the comprehensive provision,
which gives the judicial power cognizance of "all cases of admiralty and maritime jurisdiction”;
expressions which have often been, and are still likely to be, bijecswf much forensic

controversy with respect to the particular transactions,[446] of a civil nature, intended to be
embraced in the jurisdiction, but in reference to which there is nothing in the known proceedings



of the Convention, other than what aslte inferred from the language selected, that affords any
special evidence of the intention of the framers of the Constitution.

[447]

CHAPTER XV.

Report of the Committee of Detail, continu@cEffect of Record€d Inter-State Privileges$.
Fugitives from Jusce and from Service.

We now come to a class of provisions designed to place the people of the separate States in more
intimate relations with each other, by removing, in some degree, the consequences that would
otherwise flow from their distinct and ingendent jurisdictions. This was to be done by causing

the rights and benefits resulting from the laws of each State to be, for some purposes, respected
in every other State. In other words, by the establishment and effect of certain exceptions, the
generakule which absolves an independent government from any obligation to regard the law,

the authority, or the policy of another government was, for some purposes, to be obviated
between the States of the American Union.

To some extent, this had been atterdig the Articles of Confederation, by providi@dfirst,

that the free inhabitants of each of the States (paupers, vagabonds, and fugitives from justice
excepted) should be entitled to all privileges and immunities of free citizens in the several States;
and that the people of each State should have free ingress and[448] regress to and from any other
State, and the same privileges of trade and commerce as its inhabitsedsndly, that fugitives

from justice charged with certain enumerated crimes, angiesciom one State into another,

should be given up, on demand of the executive of the State from which they had éseaped:;
thirdly, that full faith and credit should be given in each State to the records, acts, and judicial
proceedings of the courts@magistrates of every other State.

The Confederation, however, was a "firm league of friendship with each other," entered into by
separate States, and the object of the provisions above cited was "the better to secure and
perpetuate mutual friendship aimtercourse among the people" of those States. One of the
purposes of the Constitution, on the other hand, was "to form a more perfect Union"; and we are
therefore to expect to find its framers enlarging and increasing the scope of these provisions, and
giving to them greater precision and vigor. We shall see, also, that they made a very important
addition to their number.

The first thing that was done was to make the language of the Confederation respecting the
privileges of general citizenship somewhatrenprecise. The Articles of Confederation had

made "the freenhabitantsof each State," with certain exceptions, entitled to the privileges and
immunities of "freecitizensin the several State§359] It is probable that [449] these two

expressions were intended to be used in the same sense, and that by "free inhabitants” of a State
was meant its "free citizens." The framers of the Constitution substituteattidreexpression for
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the former, and thus designated more accurately the persons who are to enjoy the privileges and
immunities of free citizens in other States besides their own.

In the next place, while the Articles of Confederation declared that ftidlshould be given in

each State to the acts, records, and judicial proceedings of every other State, they neither
prescribed the mode in which the proof was to be made, nor the effect when it had been made.
The committee of detail, in preparing the fidsaft of the Constitution, merely adopted the naked
declaration of the articles. The Convention added to it the further provision, which enabled
Congress to prescribe by general laws the manner in which such acts, records, and proceedings
shall be provedand the effect to be given to them when proj\3&d)]

With respect to fugitives from justice, the Articles of Confederation had specified persons
"charged with teason, felony, or other high misdemeanor in [450] any State," as those who were
to be given up by the States to each other. For the purpose of avoiding the ambiguity of this
language, the provision was made to embrace all other crimes, as well asdrehson

felony[361]

Besides correcting and enlarging these provisions, the framers of the Constitution introduced into
the system of the Union a special featureicwhin the relationsf the States to each othevas

then entirely novel, although not without precedent. | refer, of course, to the clause requiring the
extradition of "fugitives from service," who have escaped from one State into another.

In describinghe compromises of the Constitution relating to slavery, | have not placed this
provision among them, because it was not a part of the arrangement by which certain powers
were conceded to the Union by one class of States, in consideration of certagsiomscmade

by another class. It is a provision standing by itself, in respect to its origin, about which there is
some popular misapprehension. Its history is as follows.

In many of the discussions that had taken place, in preparing the outline of ¢énergent that

was sent to the committee of detail, a good deal of jealousy had been felt and expressed by some
of the Southern members, not only with regard to the relative weight of their States in the
representative system, but also with respect to therise of their slave property. Slavery,

although it had existed in [451] all of the States, and although there still remained in all of them
excepting Massachusetts some persons of the African race still held in that condition, was likely
soon to disappedrom the States of New Hampshire, Rhode Island, Connecticut, New York, and
Pennsylvania, under changes that would be introduced by their constitutions or by statutory
provision. In the whole of New England, therefore, and in nearly all of the MiddlesStat

excepting Maryland, if the principles of the common law and of the law of nations were to be
applied to such cases, the relation of master and slave, existing under the law of another State,
could not be recognized, and there could be no means of iegfarceturn to the jurisdiction

which gave to the master a right to the custody and services of the slave. At the same time, it was
apparent that, in the five States of Maryland, Virginia, North Carolina, South Carolina, and
Georgia, slavery would not onbe likely to continue for a very long period of time, but that this

form of labor constituted, and would be likely long to constitute, a necessary part of their social
system. The theory on which the previous Union had been framed, and on which theioew U

now intended to be consummated was expressly to be founded, was, that the domestic
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institutions of the States were exclusively matters of State jurisdiction. But if a relation between
persons, existing by the law of a particular State, was to berbugkby an escape into another
State, by reason of the fact that such a relation was unknown to or prohibited by the[452] law of
the place to which the party had fled, it was obvious that this theory of the Union would be of
very little practical value tthe States in which such a relation was to exist, and to be one of
great importance. If the territory of every State in which this relation was not to be recognized,
were to be made an asylum for fugitives, the right of the master to the services av¢healid

be wholly insecure.

It was in reference to this anticipated condition of things, that General Pinckney of South
Carolina, at the time when the principles that were to be the basis of the Constitution were sent to
the committee of detajB62] gave notice, that, unless some provision should be inserted in their
report to prevent this consequential emancipation, he should vote against the Constitution.
Corsidering the position and influence of this gentleman, his declaration was equivalent to a
notice that, without such a provision, the Constitution would not be accepted by the State which
he represented. Still, the committee of detail omitted to makeuatyspecial provision in their
report of a Constitution, and inserted only a general article thattthensof each State should

be entitled to all the privileges and immunities of citizens in the several E368j<eneral

Pinckney was not satisfied with this, and renewed his demand for a provision "in favor of
property in slaves[364] [453] But the article was adopted, South Carolina voting against it, and
the vote of Georgia being divided.

As soon, however, as the next article was taken up, which required the surrender of fugitives
from justice escaping from or&tate into another, the South Carolina members moved to require
"fugitive slaves and servants to be delivered up, like crimiid&5] Objection was made, that

this would require the executive of the State to do it at the public ex[8G6&eand that there

was no more propriety in the public seizing and surrendershava or a servant, than a

horse[367] The proposition was then withdrawn, in order that a particular provision might be
framed, apart from the article requiritige surrender of fugitives from justice. That article was
then adopted without oppositi¢B63]

For a provision respecting fugitives from service, the moveds\wwa remarkable precedents to
which they could resort, and which had settled the correctness of the principle involved. Negro
slavery, as well as other forms of service, had existed in the New England Colonies at a very
early period. In 1643, the four Qulies of Massachusetts Bay, Plymouth, Connecticut, and New
Haven had formed a confederation, in which, among other things, they had mutually stipulated
with each other for the restoration of runaway "servants"; and there is indubitable [454]
evidence, thaffrican slaves, as well as other persons in servitude, were included in this
provision[369]

The other precedent was found in the Ordinance which had jusatepted by Congress for

the settlement and government of the Territory northwest [455] of the river Ohio; in which, when
legislating for the perpetual exclusion of "slavery or involuntary servitude," a similar provision
was made for the surrender of persescaping into the Territory, "from whom labor or service

is lawfully claimed in any one of the original States."
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In making this provision, the early colonists of New England, and the Congress of the
Confederation, had acted upon a principle directly sfipdo the objection that was raised in the
formation of the Constitution of the United States. When it was said in the Convention, that the
public authority ought no more to interfere and surrender a fugitive slave or servant than a horse,
it was forgotéen that, by the principles of the common law and the comity of nations, not only is
property in movable things recognized by civilized states, but a remedy is afforded for
restitution. But in the case of a fugitive person, from whom, by the law of the woityrfrom

which he escapes, service is due to another, the right to the service is not recognized by the
common law or the law of nations, and no means exist of enforcing the duties of the relation. If
the case is to be met at all, therefore, it can balpy a special provision, in the nature of a

treaty, which will so far admit the relation and the claim of service, as to make them the
foundation of a right to restore the individual to the jurisdiction of that law which recognizes and
enforces its dute

This was precisely what was done by the New England Confederation of 1643, and the
Ordinance[456] of 1787; and it was what was now proposed to be done by the Constitution of
the United States. It was regarded at the time by the Southern States aglghsatessary to
secure to them their right of exclusive control over the question of emancif@t@rand it was
adopted in the Convention by unanimous cani#/ 1] for the express purpose of protecting a
right that would otherwise have been without a satisfactory security. A proper understanding of
the grounds offtis somewhat peculiar provision is quite important.

The publicists of Christendom are universally agreed, that independent nations are under no
positive obligation to support the institutions, or to enforce the municipal laws, of each other. So
far does tis negative principle extend, that the general law of nations does not even require the
extradition of fugitive criminals, who have escaped from one country into another. If compacts
are made for this purpose, they rest entirely upon comity, and uporcthrasderations of

public policy which make it expedient to expel from our own borders those who have violated
the great laws on which the welfare of society depends; and such compacts are usually limited to
those offences which imply great moral as wsltail guilt. The general rule is, that a nation is

not obliged to surrender those who have taken [457] sanctuary in its dominions. At the same
time, every political state has an undoubted right to forbid the entry into its territories of any
person whoseresence may injure its welfare or thwart its policy. No foreigner, whether he
comes as a fugitive escaping from the violated laws of another country, or comes for the
innocent purposes of travel or residence, can demand a sanctuary as a matteNVdheldier he

is to remain, or not to remain, depends entirely upon the discretion of the state to which he has
resortedd a discretion that is regulated by a general principle, among Christian nations, while at
the same time the general principle is subjedtch exceptions as the national interest may
require to be established.

Slavery, or involuntary servitude, being considered by public law as contrary to natural right, and
being a relation that depends wholly on municipal law, falls entirely withinriheiple which

relieves independent nations of the obligation to support or to enforce each other's laws. It has
not, therefore, been customary for states which have no peculiar connection, to surrender
fugitives from that relation, or to do anything td@ce its duties. But such fugitives stand upon

a precise equality with all other strangers who seek to enter a society of which they are not
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members. If the welfare of the society demands their exclusion, or if it may be promoted by a
stipulation that thg shall be taken back to the place where their service is lawfully due, the right
to exclude or to surrender them is perfect; for every political society has the moral power, and is
under a[458] moral obligation, to provide for its own welfare. If sughuldtions have not

usually been made among independent nations, their absence may prove that the public interest
has not required them, but it does not prove the want of a right to make them.

Each of the American States, when its people adopted the nalionstitution, possessed the

right that belongs to every political society, of determining what persons should be permitted to
enter its territories. Each of them had a complete right to judge for itself how far it would go, in
recognizing or aiding theas or institutions of the other States. It is obvious, moreover, that
States which are in general independent of each other, but which propose to enter into national
relations with each other under a common government, for certain great political atctedsj

may have reasons for giving a particular effect to each other's laws, or for sustaining each other's
institutions, which do not operate with societies not standing in such a relation; and that these
reasons may be of a character so grave and tanipas to amount to a moral obligation. Thus
independent and disconnected nations are ordinarily under no obligation to support or guarantee
each other's forms of government. But the American States, in entering into the new Union under
their national Castitution, found that a republican form of government in every State was a

thing so essential to the welfare and safety of all of them, as to make it both a necessity and a
duty for all to guarantee that form of government to each other.[459] In thensmalthough

nations in general do not recognize the relation of master and servant prevailing by the law of
another country, so far as to stipulate for the surrender of persons escaping from that relation, the
American States found themselves surrounmedircumstances so imperative, as to make it

both a necessity and a duty to make with each other that stipulation. These circumstances | shall
now briefly state.

| have already referred to all the known proceedings in the Convention on this subjeety@and h
stated to what extent those proceedings justify the opinion that the Constitution could not have
been formed without this provisig872] But there is higheevidence both of its necessity and

its propriety than anything that may have been said by individuals or delegations. The States
were about to establish a more perfect Union, under a peculiar form of national government, the
effect of which would necesshrbring them into closer relations with each other, multiplying
greatly the means and opportunities of intercourse, and enabling them to act on each other's
internal condition with an influence that would be nearly irresistible, unless it should ledrres

by constitutional barriers. Among the features of their internal condition, the relation of master
and servant, or the local institution of servitude, was one that must either be placed under
national cognizance, [460] or be left exclusively to theal@uthority of each State. There was

no middle or debatable ground, which it could with safety be suffered to occupy. The African
race, although scattered throughout all of the States, was placed in very different circumstances
in different parts of theauntry. There could have been no national legislation with respect to

that race, concerning the time or mode of emancipation, the tenure of the master's right, or the
treatment of the slave, that would not have been forced to adapt itself to an almesst end|

variety of circumstances in different localities. At the same time, it was one of the fundamental
principles on which the whole Constitution was proposed to be founded, that, where the national
authority could not furnish a uniform rule, its legislatipower was not to extend. Whatever
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required one rule in Massachusetts and another rule in Virginia, for the exigencies of society,
was necessarily left to the separate authority of the respective States. It was upon matters on
which the States could nadislate alike, but on which the national power could furnish a safe
and advantageous uniform rule, that the want of a national Constitution was felt, and for these
alone was its legislative power to be created.

We may suppose, then, that the framers efGbnstitution had sought to bring the relation of
master and servant, or the condition of the African race, within the States, under the cognizance
of national legislation; and we may imagine, for the purposes of the argument, that consent had
been give61] by every one of the States. The power must have remained dormant, or its
exercise would have been positively mischievous. It never could have been exercised
beneficially for either of the two races; not only because it could not have followed aogmunif
system, but because the confusions and jealousies which must have attended any attempt to
legislate specially, must either have totally obstructed the power, or must have made its exercise
absolutely pernicious. These consequences, which the leastiteflwill reveal, may serve to

show us, far better than any declarations or debates, why the framers of the Constitution
studiously avoided acquiring any power over the institution of slavery in the Stathyg;the
representatives of one class of Stai@sld not have consented to give, and the representatives of
another class could never have desired to obtain, such a power for the national Constitution.

But it may be asked, and the question is often prompted by a feeling of pity towards individual
casesf hardshipd Why did not the framers of the Constitution content themselves with the
negative position, which leaves the institution of slavery to the uncontrolled direction of every
State in which it is found? Why did they establish a rule that obtaiwkere else among distinct
communities, and require that the fugitive from this relation of a purely local character, who has
committed no crime, and has fled only to acquire a natural liberty, shall be restored to the
dominion of the local law which decks him to be a slave? Why should the States[462] which
had abolished, or were about to abolish, this relation, consent to the use of force within their own
territories, for the purpose of upholding the relation in other States? These questions arg pertine
to the estimate which mankind may be called upon to form concerning the provisions of our
national Constitution, and they admit of an answer.

The most material answer to them is, that, without some stipulation on the part of the States
where slavery wasot to exist that their free territory should not be made the means of a

practical interference with the relation in other States, the mere concession of the abstract
principle that slavery was to be exclusively under the control of State authority haddeen

of no real value to any one of the States, or to any of their inhabitants, of either race. But some
active security for this principle was of the utmost importance, not merely as a concession which
would secure the formation of the new Union, &sia means to secure the beneficent working of
the Constitution after its acceptance had been obtained. It was as important to the black race as it
was to the whites; for it is not to be doubted, that the continuance of a division into separate
States, ath the firm maintenance of an exclusive local authority over the domestic relations of
their inhabitants, have been the cause, under the Divine Providence, of a far higher civilization,
and consequently of a far better condition of the subjected racezdblthhave been attained in

the same localities if the States had been in all respects resolved into one consolidated
republic.[463]



Let the reader spread before him the map of the thirteen republics of 1787, and mark upon each
of them the relative numbeas their white and colored inhabitants, and then efface the

boundaries of the States. Let him imagine all legislative power, all the superintending care of
government, withdrawn into a central authority, whose seat must have been somewhere near the
centreof the free white population. Let him observe how that population must have tended away
from the regions where the labor of slaves would be most productive, and how dense the slave
populations must there have become. All that now constitutes the pnkenah their separate

State, that induces to residence and makes it the home of their affections, would have passed
away; and at the same time, vast tracts of wonderful fertility must have retained the African, and
with him scarcely any white man but thgesulator, the overseer, and a solitary tradesman. Into
such regions as those, the national authority could not have penetrated with success. Legislation
would have wanted the necessary machinery, by which to reach and elevate the condition of
society at ach remote extremities from the centre. A more than Russian despotism would not
have sufficed to carry the authority of government and the restraints of law into communities so
depopulated of freemen, so filled with slaves, and so far removed from tloé pewater.

But now let the same map be again unfolded, with all the lines that mark the distinct
sovereignties of[464] the States. In each of them there is a complete and efficient government.
Each has its history, unbroken since the first settlers laifbimdations of a State. In each there

is a centre of civilization, a source of law, and the public conscience of an organized self
governing community. Each of them can act, and does act, upon the condition of the African race
within its own limits, accading to its own judgment of the exigencies of the case; and it is a fact
capable of easy verification, that, in the progress of three quarters of a century, this local power
has effected for that race what no national legislature could have accomgfishatiwe look

back to the period when the Constitution of the United States was adopted, and suppose it to
have acquired the means of acting on the institution of slavery within the States, we shall see
that, if the national authority had approacheddiigiect of emancipation at all, it must have

applied the same rule in South Carolina as in Pennsylvania, and at the same time. But the
emancipation of the half a million of slaves held in widely different proportions in the various
subdivisions of the cotry, or of their still more numerous descendants, by a single and uniform
measure comprehending them all, would at no time since the Constitution was adopted have
been a merciful or defensible act. Nothing could have remained, therefore, for the natveeral p

to do, but to attempt such legislation as might tend to regulate and ameliorate the condition of
servitude; and such legislation must have been wholly ineffectual, and would[465] soon have
been abandoned, or been superseded by schemes that mustheased the evils which they
aimed to remove.

In thus placing a high value upon the exclusive power of the separate States over this the most
delicate and embarrassing of all the social problems involved in their destiny, | have not
forgotten that, sincthe adoption of the national Constitution, nine slave States have been added
to the Union, and that the slaves have increased to more than three millions. This increase,
however, has not been in a greatdio than that of the white population, nor greaten it must

have been under any form of polity which the thirteen original States might have seen fit to adopt
in the year 1787, unless that polity had had a direct tendency to restrain the growth of the
country, and to prevent the settlement of nevioreg{373] As it is, it is to be remembered that,
wherever the institution of slavery has gone, there has gone with it the system of State
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government, the powand organization of a distinct community, and consequently a better
civilization than could have been the lot of distant provinces of a great empire, or distant
territories of a consolidated republic.

These considerations will account for that apparemrniaistency which has sometimes attracted

the attention of those who view the institutions of the United States from a distance, and without
a sufficient [466] knowledge of the circumstances in which they originated. It has been
occasionally made a mattefrreproach, that a people who fought for political and personal
freedom, who proclaimed in their most solemn papers the natural rights of man, and who
proceeded to form a constitution of government that would best secure the blessings of liberty to
themseVes and their posterity, should have left in their borders certain men from whom those
rights and blessings are withheld. But in truth the condition of the African slaves was neither
forgotten nor disregarded by the generation who established the Camsututhe United

States; and it was dealt with in the best and the only mode consistent with the facts and with their
welfare. The Constitution of the United States does not purport to secure the blessings of liberty
to all men within the limits of the Uon, but to the people who established it, and their posterity.

It could not have done more; for the slaveholding States could not, and ought not, to have
entered a Union which would have conferred freedom upon men incapable of receiving it, or
which wouldhave required those States to surrender to a central and insufficient power that trust
of custody and care which, in the providence of God, had been cast upon their more effectual
local authority. The reproach to which they would have been justly liadadédvhave been that

which would have followed a desertion of the duty they owed to those who could not have cared
for themselves, and whose fate would have been made infinitely worse by a consolidation[467]
of all government into a single community, ordoy attempt to extend the principles of liberty to

all men. The case is reduced, therefore, to the single question, whether the people of the United
States should have foregone the blessings of a free republican government, because they were
obliged by cireimstances to limit the application of the maxims of liberty on which it rests. On
this question, they may challenge the judgment of the world.

[468]

CHAPTER XVI.

Report of the Committee of Detail, conclud®dsuaranty of Republican Government and
InternalTranquillity.d Oath to support the Constituti@nMode of Amendmend. Ratification
and Establishment of the Constituti®nSigning by the Members of the Convention.

The power and duty of the United States to guarantee a republican form of government to each
State, and to protect each State against invasion and domestic violence, had been declared by a
resolution, the general purpose of which has been already described. It should be said here,
however, that the objects of such a provision were two; first,eeept the establishment in any

State of any form of government not essentially republican in its character, whether by the action
of a minority or of a majority of the inhabitants; second, to protect the State against invasion
from without, and against emeform of domestic violencg74] When the committee of detail
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came to give effect to the resolution, they prepared an article, which made it the duty of the
United States to guarantee to each State a republican form of government, and to protect each
State against invasion, without any application from its [469] authorities; and to protect the State
against domestic violence, on the application of its legig#d8i#5] No change was made by the
Convention in the substance of this article, excepting to provide that the application, in a case of
domestic violence, may brade by the executive of the State, when the legislature cannot be
convened376]

It now remains for me to state what appears to have been the meaning ahtrs shthe
Constitution, embraced in these provisions. It is apparent, then, from all the proceedings and
discussions on this subject, that, by guaranteeing a republican form of government, it was not
intended to maintain the existing constitutions of $ii@es against all changes. This would have
been to exercise a control over the sovereignty of the people of a State, inconsistent with the
nature and purposes of the Union. The people must be left entirely free to change their
fundamental law, at theimen pleasure, subject only to the condition, that they continue the
republican form of government. The question arises then, What is that form? Does it imply the
existence of some organic law, establishing the departments of a government, and prescribing
their powers, or does it admit of a form of the body politic under which the public will may be
declared from time to time, either with or without the agency of any established organs or
representatives? Is it competent to a State to abolish altogethkodlyatf its fundamental [470]
law which we call its Constitution, and to proceed as a mere democracy, enacting, expounding,
and executing laws by the direct action of the people, and without the intervention of any
representative system constituting wiekmown as a government?

The Constitution of the United States assumes, in so many of its provisions, that the States will
possess organized governments, in which legislative, executive, and judicial departments will be
known and established, that it mbst taken for granted that the existence of such agents of the
public will is a necessary feature of a State government, within the meaning of this clause. No
State could participate in the government of the Union, without at least two of these agents,
namdy, a legislature and an executive; for the people of a State, acting in their primary capacity,
could not appoint a Senator of the United States; nor fill a vacancy in the office of Senator; nor
appoint Electors of the President of the United Statespulitthe previous designation by a
legislature of the mode in which such Electors were to be chosen; nor apply to the government of
the United States to protect them against "domestic violence," through any other agent than the
legislature or the executiva the State. It is manifest, therefore, that each State must have a
government, containing at least these distinct departments; and whether this government is
organized periodically, under mere laws perpetualgracted, and subject to perpetual changes
without reference to forms, or[471] under standing and fundamental laws, changeable only in a
prescribed form, and being so far what is called a constitution, it is apparent that there must be a
"form of government" possessed of these distinct agencies.

There must be, moreover, not only this "form of government,” but it must be a "republican”
form; and in order to determine the sense in which this term qualifies the nature of the
government in other respects besides those already referred to, it is netetde into view

the previous history of American political institutions, because that history shows what is meant,
in the American sense, by a "republican" government.
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History, then, establishes the fact, that, in the American system of governreguepibie are

regarded as the sole original source of all political authority; that all legitimate government must
rest upon their will. But it also teaches that the will of the people is to be exercised through
representative forms. For even in the exerokoriginal suffrage, which has never been

universal in any of the States of the Union, and in the bestowal of power upon particular organs,
those who are regarded as competent to express the will of society are, in that expression,
deemed to represerit s members; and those who, in the distribution of political functions,
exercise the sovereignty of the people, so far as it has been thus imparted to them, exercise a
representative function, to which they are appointed, directly or indirectly, bygrauifrage,

that may be more or less restricted,[472] according to the public will. It may be said, therefore,
with strictness, that in the American system a republican government is one based on the right of
the people to govern themselves, but reqgithmat right to be exercised through public organs of

a representative character; and these organs constitute the government. How much or how little
power shall be imparted to this government, what restrictions shall be imposed upon it, and what
the precie functions of its several departments shall be, with respect to the internal concerns of
the State, the Constitution of the United States leaves untouched, except in a few particulars. It
merely declares that a government having the essential characdeisin American republican
system shall be guaranteed by the United States; that is to say, that no other shall be permitted to
be established.

The provision by which the State is protected against domestic violence was necessary to
complete the repuldan character of the system intended to be upheld. The Constitution of the
United States assumes that the governments of the States, existing when it goes into operation,
are rightfully in the exercise of the authority of the State, and will so contirtiiehay are

changed. But it means that no change shall be made by force, by public commotion, or by setting
aside the authority of the existing government. It recognizes the right of that government to be
protected against domestic violence; in which egpion is to be included every species of force
directed against that government, excepting the will[473] of the people operating to change it
through the forms of constitutional action.

The next topic on which the Convention was required to act was éstigqu whether the

Constitution should be made capable of amendment, and in what mode amendments were to be
proposed and adopted. The Confederation, from its nature as a league between States otherwise
independent of each other, was made incapable oatitterexcepting by the unanimous consent

of the States. It affords a striking illustration of the different character of the government
established by the Constitution, that a mode was devised by which changes in the organic law
could become obligatory upaall the States, by the action of a less number than the whole.

The frame of government which the members of the Convention were endeavoring to establish,
if once adopted, was to endure, as a continuing power, indefinitely; and that it might, as far as
passible, be placed beyond the danger of destruction, it was necessary to make it subject to such
peaceful changes as experience might render proper, and which, by being made capable of
introduction by the organic law itself, would preserve the identith@fgovernment. The

existence and operation of a prescribed method of changing particular features of a government
mark the line between amendment and revolution, and render a resort to the latter, for the
purpose of melioration or reform, save in extrerages of oppression, unnecessary. According



to our American theory of government, revolution and amendment both rest[474] upon the
doctrine, that the people are the source of all political power, and each of them is the exercise of
an ultimate right. But tis right is exercised, in the process of amendment, in a prescribed form,
which preserves the continuity of the existing government, and changes only such of its
fundamental rules as require revision, without the destruction of any public or privatehaghts

may have become vested under the former rule. Revolution, on the contrary, proceeds without
form, is the violent disruption of the obligations resting on the authority of the former
government, and terminates its existence often, without savingf &mg oghts which may have
grown up under it. The question, therefore, whether the Constitution should be made capable of
amendment, was identical with the question whether some mode of amending it should be
prescribed in the instrument itself, since heit an ascertained and limited method of

proceeding, all change becomes, in effect, revolution; and this was accordingly, in substance, the
same as the question whether revolution should be the only method by which the American
people could ever modify ¢ir system of government, when in the progress of time changes

might become indispensable.

It was originally proposed in the Convention, that provision should be made for amending the
Constitution, without requiring the assent of the national legisl&Big.But this was justly

regarded as a very important question, and the Convention came to no [475] other decision,
when the committee of detail were instructidn to declare that provision ought to be made for
amending the Constitution whenever it should seem necd83&iyThe mode selected by the
committee, and ebraced in the first draft of the instrument, was to have a convention called by
the Congress, when applied for by the legislatures of two thirds of the States; but they did not
declare whether the legislatures were to propose amendments and the conventmadopt

them, or whether the convention was both to propose and adopt them, or only to propose them
for adoption by some other body or bodies not specified. There lay, therefore, at the basis of this
whole subject, the very grave question whetheretlsbould ever be another national convention,

to act in any manner upon or in reference to the national Constitution, after its adoption, and if
so, what its functions and authority were to be. There would follow, also, the further question,
whether this Bould be the sole method in which the Constitution should be made capable of
amendment. Several reasons concurred to render it highly inexpedient to make a resort to a
convention the sole method of reaching amendments, and we can now see that thetldatision
was made on this subject was a wise one. It was a rare combination of circumstances that gave to
the first national Convention its success. The war of the Revolution, and the exigencies which it
caused, had produced a class of men, possessing anc#ly476] as well as qualifications for

the duty assigned to them, that would not be likely to be again witnessed. Of these men,
Washington was the head; and no second Washington could be looked for. The peculiar crisis,
too, occasioned by the total faie of the Confederation, notwithstanding the apparent fithess

and actual necessity of that government at the time of its formation, could never occur again.
There were, moreover, but thirteen States in the confederacy, nearly all of which dated their
settement and their existence as political communities from about the same period, and all had
passed through the same revolutionary history. But the number of the States was evidently
destined to be greatly increased, and the new members of the Union \goube dikely to be

very different in character from the old States. It was not probable, therefore, that the time would
ever arrive when the people of the United States would feel that another national convention, for
the purpose of acting on the natio@anstitution, would be safe or practicable. Still, it would
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not have been proper to have excluded the possibility of a resort to this method of amendment;
since the national legislature might itself be interested to perpetuate abuses springing from
defecs in the Constitution, and to incur the hazards attending a convention might become a far
less evil than the continuance of such abuses, or the failure to make the necessary reforms.

But it was indispensable that the precise functions and authority ohstavention should be
defined,[477] lest its action might result in revolution. The method of amendment proposed by
the committee of detail did not enable the Congress to call a convention on their own motion,
and did not prescribe the action of suclodyy or provide any mode in which the amendments
proposed by it should be adopted. Hamilton and Madison both opposed this thiafiormer,
because it was inadequate, and because he considered it desirable that a much easier method
should be devised formeedying the defects that would become apparent in the new system; the
latter, on account of the vagueness of the plan itself. Accordingly, Mr. Madison brought forward,
as a substitute, a method of proceeding, which, with some modifications, becamenehat is

the fifth article of the Constitution; namely, that the Congress, whenever two thirds of both
houses shall deem it necessary, shall propose amendments; or, on the application of the
legislatures of two thirds of the States, shall call a conventioprégosing amendments. In

either case, the amendments proposed are to become valid as part of the Constitution, when
ratified by the legislatures of three fourths of the States, or by conventions in three fourths of the
States, as the one or the other motietification may be proposed by the Congigs€]

But when this provision had been agreed upon, the grave question arose, whether the power of
amendment wat® be subjected to any limitations. There were two objects, in respect to which,
as we [478] have more than once had occasion to see, different classes of the States felt great
jealousy. One of them had been covered by the stipulations that the Statdsshbe

prohibited before the year 1808 from admitting further importations of slaves, and that no
capitation or other direct tax should be laid unless in proportion to the census or enumeration of
the inhabitants of the States, in which three fifthy afiithe slaves were includ¢880] The

other was the equality of representation in the Senate, so long and at length so successfully
contended for by the smallStateg381] At the instance of Mr. Rutledge of South Carolina, a
proviso was added, which forbade any amendment before the year 1808 affecting in any manner
the clauses relating to the slavade and the capitation or other direct ta)882] This proviso

having now become inoperative, those clauses are, like ofiubject to amendment. At the
instance of Mr. Sherman of Connecticut, a restriction that is of perpetual force was placed upon
the power of amendment, which prevents each State from being deprived of its equality of
representation in the Senate, withoatdbnsenf383]

The oath or affirmation to support the Constitution was provided for by the committee of detall,

in accordance with the resolution directing thahould be taken by the members of both houses

of Congress and of the State legislatures, and by all [479] executive and judicial officers of the
United States and of the several States; and for the purpose of for ever preventing any connection
betweerchurch and state, and any scrutiny into men's religious opinions, the Convention
unanimously added the clause, that "no religious test shall ever be required as a qualification to
any office or public trust under the United Sta{@84]
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We are next to ascertain in what mode the Constitution, which had thus been framed, was to
provide for its own establishment and authority. There is a great difference between the
importance of this question, as it presented itself to the framers of the Constitution, and its
importance to this or any succeeding generation. To us it is chiefly interesting because it displays
the basis of a government which has been establisheevienty years over the thirteen original
States of the confederacy, and is now acknowledged by more than twice the number of those
original States. To those who made the Constitution, and to the people who were to vote upon it
and to put it into operatiothe mode in which it was to become the organic law of the Union

was a topic of serious import and delicacy. It involved the questions, of what course would be
politic with reference to the people; of what would be practicable; of the initiation of the new
government without force; of its establishment on a firm, just, and legitimate authority; and of its
right to supersede the Confederation, without a breach of faith toward the [480] members of that
body by whose inhabitants the new system might be rejected

The Convention had already decided that the Constitution must be ratified by the people of the
States; but a difficulty had all along existed, in the opinions held by some of the members
respecting the compact then subsisting between the States, wéyaledarded as indissoluble

but by the consent of all the parties to it. The resolution, which the committee of detail were
instructed to carry out, had declared that the new plan of government should first be submitted to
the approbation of the existingp@gress, and then to assemblies of representatives to be
recommended by the State legislatures and to be expressly chosen by the people to consider and
decide upon it. But this direction embraced no decision of the question, whether the ratification
by thepeople of a less number than all the States should be sufficient for putting the government
into operation. If the people of a smaller number than the whole of the States could establish this
form of government, what was to be its future relation to ta&eS which might reject or refuse

to consider it? Could any number of the States thus withdraw themselves from the
Confederation, and establish for themselves a new general government, and could that
government have any authority over the rest? Variodsaately opposite theories were

maintained. One opinion was, that all the States must accept the Constitution, or it would be a
nullity;d another, that a majority of the States might establish it, and so bind the[481] minority,
upon the principle that therlibn was a society subject to the control of the greater part of its
members) still another, that the States which might ratify it would bind themselves, but no one
else.

The truth with regard to these questions, which perplexed the minds of men irsémbhs
somewhat in proportion to their acuteness and their proneness to metaphysical speculations, was
in reality not very far off. The Articles of Confederation had certainly declared that no alteration
should be made in any of them, unless first propbseitie Congress, and afterwards
unanimously agreed to by the State legislatures. But in two very important particulars the
Convention had already passed beyond what could be deemed an alteration of those Atrticles.
They had prepared and were about to psepm system of government that would not merely
alter, but would abolish and supersede, the Confederation; and they had determined to obtain,
what they regarded as a legitimate authority for this purpose, the consent of the people of the
States, by whoseilithe State governments existed, from whom those governments derived
their authority to enter into the compact of the Confederation, and whose sovereign right to
ameliorate their own political condition could not be disputed. This system they intermddd sh



be offered to all. The refusal of some States to accept it could not, upon principles of natural
justice and right, oblige the others to remain fettered to a government which had been
pronounced by twelve of the thirteen[482] legislatures to be defemnd inadequate to the

exigencies of the Union. At the same time, the independent political existence of the people of
each State made it impossible to treat them as a minority subject to the power of such majority as
would be formed by the States timaight adopt the Constitution. If the people of a State should
ratify it, they would be bound by it. If they should refuse to ratify it, they would simply remain

out of the new Union that would be formed by the rest. It was therefore determined that the
Corstitution should undertake to be in force only in those States by whose inhabitants it might be

adopted385]

Then came the question, in what mode the assahegieople of the States was to be given. The
constitution of one of the Staf886] provided that it should be altered only in a prescribed

mode; and it was saithat the adoption of the Constitution now proposed would involve

extensive changes in the constitution of every State. This was equally true of the constitutions of
those States which had provided no mode for making such changes, and in which the State
officers were all bound by oath to support the existing constitution. These difficulties, however,
were by no means insurmountable. It was universally acknowledged that the people of a State
were the fountain of all political power, and if, in the methodmgealing to them, the consent

of the State government that such appeal should be made were involved, there could be no
guestion that [483] the proceeding would be in accordance with what had always been regarded
as a cardinal principle of American libgrfor, since the birth of that liberty, it had been always
assumed that, when it has become necessary to ascertain the will of the people on a new
exigency, it is for the existing legislative power to provide for it by an ordinary act of
legislation[387]

Whatever changes, therefore, in the State constitutions might become necessary in consequence
of the adoption of the national Constitution, it would be a jussygmption that the will of the

people, duly ascertained by their legislature, had decided, by that adoption, that such changes
should be made; and the formal act of making them could follow at any time when arrangements
might be made for it. But if no medof ratification of the national Constitution were to be
prescribed, and it were left to each State to act upon it in any manner that it might prefer, there
would be no uniformity in the mode of creating the new government in the different States; and

if the Convention and the Congress were to refer its adoption to the State legislatures, it would
not rest on the direct authority of the people. For these reasons, the Convention adhered to the
plan of having the Constitution submitted directly to assembfiespresentatives of the people

in each State, chosen for the express purpose of deciding on its ad@®®8pn.

[484]

There was still another question, of grpeactical importance, to be determined. Was the
Constitution to go into operation at all, unless adopted by all the States, and if so, what number
should be sufficient for its establishment? It appeared clearly enough, that to require a
unanimous adoptiowould defeat all the labors of the Convention. Rhode Island had taken no
part in the formation of the Constitution, and could not be expected to ratify it. New York had
not been represented for some weeks in the Convention, and it was at least doubtifid h
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people of that State would receive the proposed system, to which a majority of their delegates
had declared themselves to be strenuously opd888¢iMaryland continued to be present in

the Convention, and a majority of her delegates still supported the Constitution; but Luther
Martin confidently predicted its rejection by the State, and it was evident that his utmost energies
would be put forth against iunder these circumstances, to have required a unanimous adoption
by the States would have been fatal to the experiment of creating a new government. Some of the
members were in favor of such a number as would form both a majority of the States and a
majarity of the people of the United States. But [485] there was an idea familiar to the people, in
the number that had been required under the Confederation upon certain questions of grave
importance; and in order that the Constitution might avail itselisfdstablished usage, it was
determined that the ratifications of the conventionsioé States should be sufficient to establish

the Constitution between the States that might so rafid@(]

The Constitution, as thus finally prepared, received the formal assent of the States in the
Convention, on the last day of the sesgR81] The great majority of the members desired that

the instrument should go forth to the public, not only with an official attestation that it had been
agreed upon by the States represented, but also with the individual sanction and sighatures

their delegates. Three of the members present, however, Randolph and Mason of Virginia, and
Gerry of Massachusetts, notwithstanding the proposed form of attestation contained no personal
approbation of the system, and signified only that it had beeeddgo by the unanimous

consent of the States then present, refused to sign the instf@®2jfthe objections which

these gentlemen had to different featwkthe Constitution would have been waived, if the
Convention had been willing to take a course quite opposite to that which [486] had been thought
expedient. They desired that the State conventions should be at liberty to propose amendments,
and that thos amendments should be finally acted upon by another general conyaagpn.

The nature of the plan, however, and the form in which it was to be submittedgedple of

the States, made it necessary that it should be adopted or rejected as a whole, by the convention
of each State. As a process of amendment by the action of the Congress and the State legislatures
had been provided in the instrument, there \maddss necessity for holding a second

convention. The State conventions would obviously be at liberty to propose amendments, but not
to make them a condition of their acceptance of the government as proposed.

A letter having been prepared to accompanyQbasstitution, and to present it to the

consideration and action of the existing Congress, the instrument was formally signed by all the
other members then present. The official record sent to the Congress of the resolutions, which
directed that the Congtition be laid before that body, recited the presence of the States of New
Hampshire, Massachusetts, Connecticut, New Jersey, Pennsylvania, Delaware, Maryland,
Virginia, North Carolina, South Carolina, and Georgia. New York was not regarded as officially
present; but in order that the proceedings might have [487] all the weight that a name of so much
importance could give to them, in the place that should have been filled by his State, was recited
the name of "Mr. Hamilton from New York." The prominencestigiven to the name of

Hamilton, by the absence of his colleagues, was significant of the part he was to act in the great
events and discussions that were to attend the ratification of the instrument by the States. His
objections to the plan were certaimlgt less grave and important than those which were
entertained by the members who refused to give to it their signatures; but like Madison, like
Pinckney and Franklin and Washington, he considered the choice to be between anarchy and
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convulsion, on the anside, and the chances of good to be expected of this plan, on the other.
Upon this issue, in truth, the Constitution went to the people of the United States. There is a
tradition, that, when Washington was about to sign the instrument, he rose fregathensl,
holding the pen in his hand, after a short pause, pronounced thesedw@&isuld the States
reject this excellent Constitution, the probability is that an opportunity will never again offer to
cancel another in peaéethe next will be drawn inlbod.'T394]

[488]

[489]

BOOK V.

[490]

ADOPTION OF THE CONSTITUTION.

[491]

CHAPTER I.

General Reception of the Constituti®@r-opes of a Reunion with Great Bxind Action of the
Congres€) State of Feeling in Massachusetts, New York, Virginia, South Carolina, Maryland,
and New Hampshird. Appointment of their Conventions.

The national Convention was dissolved on the 14th of September. The state of expectation and
anxiety throughout the country during its deliberations, and at the moment of its adjournment,
will appear from a few leading facts and ideas, which illustrate the condition of the popular mind
when the Constitution made its appearance.

The secrecy with hich the proceedings of the Convention had been conducted, the nature of its
business, and the great eminence and personal influence of its principal members, had combined
to create the deepest solicitude in the public mind in all the chief centres ddgmpand

intelligence throughout the Union. An assembly of many of the wisest and most distinguished
men in America had been engaged for four months in preparing for the United States a new form
of government, and the public[492] had acquired no defimitevledge of their transactions, and

no information respecting the nature of the system they were likely to propose. Under these
circumstances, we may expect to find the most singular rumors prevailing during the session of
the Convention, and a great @gment in the public mind in many localities, when the result was
announced. Among the reports that were more or less believed through the latter part of the
summer, was the idle one that the Convention were framing a system of monarchical
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government, anthat the Bishop of Osnaburg was to be sent for, to be the sovereign of the new
kingdom.

Foolish as it may appear to us, this story occasioned some real alarm in its day. It is to be traced
to a favorite idea of that class of Americans who had eitherdeaemed "Tories" during the
Revolution, or had secretly felt a greater sympathy with the mother country than with the land of
their birth, and who were at this period generally called "Loyalists.” Some of these persons had
taken no part, on either side, thg the Revolutionary war, and had abstained from active
participation in public affairs since the peace. They were all of that class of minds whose
tendencies led them to the belief that the materials for a safe and efficient republican government
were na to be found in these States, and that the public disorders could be corrected only by a
government of a very different character. Their feelings and opinions carried them towards a
reconciliation with England, and their grand scheme for this[493] puxgaseo invite hither

the titular Bishop of Osnabufg§95]

Their numbers were not large in any of the States; but the feeling of insecurity and the dread of
impending anarchy were shared by others who had no particular inclination towards England,
and it is not [494] to be doubted that the Constitution, among the other mischiefs which it
averted, saved the country from a desperate attempt to introduce a formewfrgent which

must have been crushed beneath commotions that would have made all government, for a long
time at least, impracticable. The public anxiety, created by the reports in circulation, had reached
such a point[495] in the month of Augustwhen itwas rumored that the Convention had

recently given a higher tone to the system they were prep&rihgt members found it

necessary to answer numerous letters of inquiry from persons who had become honestly alarmed.
"Though we cannot affirmatively tell yguwas their answer, "what we are doing, we can

negatively tell you what we areotdoingd we never once thought of a kingR96]

All doubt and uncertainty wemispelled, however, by the publication of the Constitution in the
newspapers of Philadelphia, on the 19th of September. It was at once copied into the principal
journals of all the States, and was perhaps as much read by the people at large as any document
could have been in the condition of the means of public intelligence which a very imperfect post
office department then afforded. It met everywhere with warm friends and warm opponents; its
friends and its opponents being composed of various classesipfaouad, in different

proportions, in almost all of the States. Those who became its advocates were, first, a large body
of men, who recognized, or thought they recognized, in it the admirable system which it in fact
proved to be when put into operati@econdly, those who, like most of the statesmen who made

it, believed it to be the best attainable government that could be adopted by the people of the
United States, overlooking defects which they acknowledged, or trusting to the power of
amendment whicit contained; and, thirdly, the [496] mercantile and manufacturing classes,

who regarded its commercial and revenue powers with great favor. Its adversaries were those
who had always opposed any enlargement of the federal system; those whose consequence a
politicians would be diminished by the establishment of a government able to attract into its
service the highest classes of talent and character, and presenting a service distinct from that of
the States; those who conscientiously believed its prowsiad powers dangerous to the rights

of the States and to public liberty; and, finally, those who were opposed to any government,
whether State or national or federal, that would have vigor and energy enough to protect the
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rights of property, to preventisemes of plunder in the form of paper money, and to bring about
the discharge of public and private debts. The different opponents of the Constitution being
animated by these various motives, great care should be taken by posterity, in estimating the
condct of individuals, not to confound these classes with each other, although they were often
united in action.

As the Constitution presented itself to the people in the light of a proposal to enlarge and
reconstruct the system of the Federal Union, its amtescbecame known as the "Federalists,"
and its adversaries as the "ARederalists.” This celebrated designation of Federalist, which
afterwards became so renowned in our political history as the name of a party, signified at first
nothing more than wamplied in the title of the essays which passed under[497] that name,
namely, an advocacy of the Constitution of the United Sfag§.

Midway between the actvfriends and opponents [498] of the Constitution lay that great and
somewhat inert mass of the people, which, in all free countries, finally decides by its
preponderance every seemingly doubtful question of political changes. It was composed of those
who had no settled convictions or favorite theories respecting the best form of a general
government, and who were under the influence of no other motive than a desire for some system
that would relieve their industry from the oppressions under which it ingdabored, and

would give security, peace, and dignity to their country. Ardently attached to the principles of
republican government and to their traditionary maxims of public liberty, and generally feeling
that their respective States were the safgsbsitaries of those principles and maxims, this

portion of the people of the United States were likely to be much influenced by the arguments
against the Constitution founded on its want of what was called a Bill of Rights, on its omission
to secure a trldby jury in civil cases, and on the other alleged defects which were afterwards
corrected by the first ten Amendments. But they had great confidence in the principal framers of
the instrument, an unbounded reverence for Washington and Franklin, andgness to try

any experiment sanctioned by men so illustrious and so entirely incapable of any selfish or
unworthy purpos¢398] There were, however, considel@p499] numbers of the people, in the

more remote districts of several of the States, who had a very imperfect acquaintance, if they had
any, with the details of the proposed system, at the time when their legislatures were called upon
to provide for theassembling of conventions; for we are not to suppose that what would now be
the general and almost instantaneous knowledge of any great political event or topic, could have
taken place at that day concerning the proposed Constitution of the United Sifitésvas

quite generally understood before its final ratification in the States where its adoption was
postponed to the following year, where information was most wanted, and where the chief
struggles occurred; and it is doubtless correct to asseitdtzaoption was the intelligent choice

of a majority of the people of each State, as well as the choice of their delegates, when their
conventions successively acted upon it.

On the adjournment of the Convention, Madison, King, and Gorham, who heddrsded

Congress of the Confederation, hastened to the city of New York, where that body was then
sitting. They found eleven States represeii38@] But they bund also that an effort was likely

to be made, either to arrest the Constitution on its way to the people of the States, or to subject it
to alteration before it should be sent to the legislatures. It was received by official

communication from the Convgan in about ten days after that assembly was dissolved. All


http://www.gutenberg.org/files/40679/40679-h/40679-h.htm#Footnote_397_397
http://www.gutenberg.org/files/40679/40679-h/40679-h.htm#Footnote_398_398
http://www.gutenberg.org/files/40679/40679-h/40679-h.htm#Footnote_399_399

that was asked of the Congress was, that they [500] should transmit it to their constituent
legislatures for their action. The old objection, that the Congress could with propriety participate
in no measure designed to change the form of a government which they were appointed to
administer, having been answered, Richard Henry Lee of Virginia proposed to amend the
instrument by inserting a Bill of Rights, trial by jury in civil cases, and oth@rigions in

conformity with the objections which had been made in the Convention by Mr. Mason.

To the address and skill of Mr. Madison, | think, the defeat of this attempt must be attributed. If
it had succeeded, the Constitution could never have beeteddmpthe necessary number of
States; for the recommendation of the Convention did not make the action of the State
legislatures conditional upon their receiving the instrument from the Congress; the legislatures
would have been at liberty to send the wtnent published by the Convention to the assemblies

of delegates of the people, without adding provisions that might have been added by the
Congress; some of them would have done so, while others would have followed the action of the
Congress, and thus tteewould have been in fact two Constitutions before the people of the
States, and their acts of ratification would have related to dissimilar instruments. This
consideration induced the Congress, by a unanimous vote of the States present, to adopt a
resoldion which, while it contained no approval of the Constitution, abstained from interfering
with it as it came from the Convention,[501] and transmitted it to the State legislatures, "in order
to be submitted to a convention of delegates chosen in eaehb8tidtte people thereof, in

conformity to the resolves of the Convention made and provided in that{486¢."

In Massachusetts, the Constitution was well rez@iwn its first publication, so far as its friends

in the central portion of the Union could ascertain. Mr. Gerry was a good deal censured for
refusing to sign it, and the public voice, in Boston and its neighborhood, appeared to be strongly
in its favor.But in a very short time three parties were formed among the people of the State, in
such proportions as to make the result quite uncertain. The commercial classes, the men of
property, the clergy, the members of the legal profession, including the jillgedficers of the

late army, and most of the people of the large towns, were decidedly in favor of the Constitution.
This party amounted to three sevenths of the people of the State. The inhabitants of the district of
Maine, who were then looking forwngto the formation of a new State, would be likely to vote

for the new Constitution, or to oppose it, as they believed it would facilitate or retard their
wishes; and this party numbered two sevenths. The third party consisted of those who had been
concened in the late insurrection under Shays, and their abettors; the majority of them desiring
the annihilation of debts, public and private, and believing that the proposed Constitution would
strengthen [502] all the rights of property. Their numbers weamaa®d at two sevenths of the
people[401] It was evident that a union of the first two parties would secure the ratification of

the instrument, and a union tbie last two would defeat it. Great caution, conciliation, and good
temper were, therefore, required, on the part of its friends. The influence of Massachusetts on
Virginia, on New York, and indeed on all the States that were likely to act after her, beoafd

the utmost importance. The State convention was ordered to assemble in January.

In New York, as elsewhere, the first impressions were in favor of the Constitution. In the city,
and in the southern counties generally, it was from the first highlylao@But it was soon

apparent that the whole official influence of the executive government of the State would be
thrown against it. There had been a strong party in the State, ever since its refusal to bestow on
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the Congress the powers asked for in thenue system of 1783, who had regarded the Union
with jealousy, and steadily opposed the surrender to it of any further powers. Of this party, the
Governor, George Clinton, was now the head; and the government of the State, which embraced
a considerableraount of what is termed "patronage,” was in their hands. Two of the delegates of
the State to the national Convention, Yates and Lansing, had retired from that body before the
Constitution was completed, and had announced their [503] opposition tolétiarao the

Governor, which, from its tone and the character of its objections, was likely to produce a strong
impression on the public mind. It became evident that the Constitution could be carried in the
State of New York in no other way than by a thayh discussion of its merifs,such a

discussion as would cause it to be understood by the people, and would convince them that its
adoption was demanded by their interests. For this purpose, Hamilton, Madison, and Jay, under
the common signature of Pubdiucommenced the publication of the series of essays which
became known as The Federalist. The first number was issued in the latter part of October.

In January, the Governor presented the official communication of the instrument from the
Congress to thepislature, with the cold remark, that, from the nature of his official position, it
would be improper for him to have any other agency in the business than that of laying the
papers before them for their information. Neither he nor his party, howevégnteh

themselves with this abstinence. After a severe struggle, resolutions ordering a State convention
to be elected were passed by the bare majorities of three in the Senate and two in the House, on
the first day of February, 1788. The elections wetd meApril; and when the result became

known, in the latter part of May, it appeared that the #etieralists had elected two thirds of

the members of the Convention, and that probably four sevenths of the people of the State were
unfriendly to the Congution.[504] Backed by this large majority, the leaders of the-Anti

Federal party intended to meet in convention at the appointed time, in June, and then to adjourn
until the spring or summer of 1789. Their argument for this course was, that, if th&uTiomst

had been adopted in the course of a twelvemonth by nine other States, New York would have an
opportunity to witness its operation and to act according to circumstances. They would thus
avoid an immediate rejectian,a step which might lead the Fedksts to seek a separation of

the southern from the northern part of the State, for the purpose of forming a new State. On the
other hand, the Federalists rested their hopes upon what they could do to enlighten the public at
large, and upon the effect timeir opponents of the action of other States, especially of Virginia,
whose convention was to meet at nearly the same time. The Convention of New York assembled
at Poughkeepsig02] on the 17th of June, 1788.

However strong the opposition in other States, it was to be in Virginia far more formidable, from
the abilities and influence of its leaders, from the nature of their objections, and from the peculiar
charater of the State. Possessed of a large number of men justly entitled to be regarded then and
always as statesmen, although many of them were prone to great refinements in matters of
government; filled with the spirit of republican freedom, although @&]%polity and manners

were marked by several aristocratic features; having, on the one hand, but few among its citizens
interested in commerce, and still fewer, on the other hand, of those levelling and licentious
classes which elsewhere sought to overturcontrol the interests of property; ever ready to lead

in what it regarded as patriotic and demanded by the interests of the Union, but jealous of its own
dignity and of the rights of its sovereigriythe State of Virginia would certainly subject the
Constitution to as severe an ordeal as it could undergo anywhere, and would elicit in the
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discussion all the good or the evil that could be discovered in the examination of a system before
it had been practically tried. The State was to feel, it is treeglthost overshadowing influence

of Washington, in favor of the new system, exerted, not by personal participation in its
proceedings, but in a manner which could leave no doubt respecting his opinion. But it was also
to feel the strenuous opposition oftikek Henry, that great natural orator of the Revolution,

whose influence over popular assemblies was enormous, and who added acuteness, subtilty, and
logic to the fierce sincerity of his unstudied harangues, although his knowledge was meagre and
his rangeof thought circumscribed; and the not less strenuous or effective opposition of George
Mason, who had little of the eloquence and passion of his renowned compatriot, but who was
one of the most profound and able of all the American statesmen opposedCan#titution,

while he was inferior in[506] general powers and resources to not more than two or three of
those who framed or advocated it. Richard Henry Lee, William Grayson, Benjamin Harrison,
John Tyler, and others of less note, were united with HamdyMason in opposing the

Constitution. Its leading advocates were to be Madison, Marshall, the future Chief Justice of the
United States, George Nicholas, and the Chancellor Pendleton. The Governor, Edmund
Randolph, occupied for a time a middle positi@tween its friends and its opponents, but

finally gave to it his support, from motives which | have elsewhere described as eminently
honorable and patriotic.

One of the most distinguished of the public men of Virginia had been absent in the diplomatic
sewvice of the country for three years. His eminent abilities and public services, his national
reputation, and the influence of his name, naturally made both parties anxious to claim the
authority of Jefferson, and he was at once furnished with a copy Gbifitution as soon as it
appeared. In the heats of subsequent political conflicts he has been often charged by his
opponents with a general hostility to the Constitution. The truth is, that Mr. Jefferson's opinions
on the subject of government, and dfatwas desirable and expedient to be done in this

country, united with the effect of his long absence from hgtg] did lead him, at first, to

think and to spthat the Constitution had defects which, if not corrected, would destroy the
liberties of America. [507] He was by far the most democratic, in the tendency of his opinions, of
all the principal American statesmen of that age. He was, according to hasowal, no friend

to an energetic government anywhere. He carried abroad the opinion that the Confederation
could be adapted, with a few changes, to all the wants of the Union; and this opinion he
continued to retain, because the events which had taee pere during his absence did not
produce upon his mind the effect which they produced upon the great majority of public men
who remained in the midst of them. He freely declared to more than one of his correspondents in
Virginia, at this time, that suatiisorders as had been witnessed in Massachusetts were necessary
to public liberty, and that the national Convention had been too much influenced by them, in
preparing the Constitution. He held that the natural progress of things is for liberty to Idse and
government to gain ground; and that no government should be organized without those express
and positive restraints which will jealously guard the liberties of the people, even if those
liberties should periodically break into licentiousness. Onasofdvorite maxims of government

was "rotation in office"; and he thought the government of the Union should have cognizance
only of matters involved in the relations of the people of each State to foreign countries, or to the
people of the other Statesychthat each State should retain the exclusive control of all its

internal and domestic concerns, and especially the power of direct taxation.[508]
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Hence it is not surprising that, when Mr. Jefferson received at Paris, early in November, a copy
of the Constution, and when he found in it no express declarations insuring the freedom of
religion, freedom of the press, and freedom of the person under the uninterrupted protection of
thehabeas corpysand no trial by jury in civil cases, and found also thatRhesident would be
re-eligible, and that the government would have the power of direct taxation, his anxiety should
have been excited. It is a mistake, however, to suppose that he counselled a direct rejection of the
instrument by the people of Virginiblis first suggestion was, that the nine States which should
first act upon it should adopt it, unconditionally, and that the four remaining States should accept
it only on the previous condition that certain amendments should be made. This plan of his
beame known in Virginia in the course of the winter of 1-B8/ and it gave the Anti

Federalists what they considered a warrant for using his authority on their side. But before the
following spring, when he had had an opportunity to see the course puysMegsachusetts,

he changed his opinion, and authorized his friends to say that he regarded an unconditional
acceptance by each State, and subsequent amendments, in the mode provided by the
Constitution, as the only rational plg04] He also abandoned the opinion that the general
government ought not [509] to have the power of direct taxation; but he never receded from his
objections founded on the want of d bil rights, and of trial by jury, and on the-eégibility of

the President.

Immediately after his return to Mount Vernon from the national Convention, Washington sent
copies of the Constitution to Patrick Henry, Mason, Harrison, and other leadinggpetsase
opposition he anticipated, with a temperate but firm expression of his own opinion. The replies
of these gentlemen furnished him with the grounds of their objections, and at the same time
relieved him, as to all of them but Henry, from the apprsioerthat they might resist the calling

of a State convention. Mason and Henry were both members of the legislature. The former was
expressly instructed by his constituents of Alexandria c§@$] to vote for a submission of the
Constitution to the people of the State in conven&iaavote which he would probably have

given without instruction, as he declared to General Washington that he should use all his
influence for this purpose. Mr. Henry was not instructed, [510] and the friends of the
Constitution expected his resistance. The legislature assembled in October, and on the first day
of the session, in a very full House, Henry declared, to the surprisergbettg, that the

proposed Constitution must go to a popular convention. The elections for such a body were
ordered to be held in March and April of the following spring. When they came on, the news that
the convention of New Hampshire had postponed tlegimrawas employed by the Anti

Federalists, who insisted that this step had been taken in deference to Virginia; although it was in
fact taken merely in order that the delegates of New Hampshire might get their previous
instructions against the Constitutioemoved by their constituents. The pride of Virginia was
touched by this electioneering expedient, and the result was that the parties in the State
convention were nearly balanced, the Federalists however having, as they supposed, a
majority[406] The convention was to assemble on the 2d of June, 1788.

In the legislature of South Carolina the Constitution was debated, with great earnestness, for
three days, befe it was decided to send it to a popular convention. This was owing to the great
persistency of Rawlins Lowndes, who carried on the discussion in opposition to the Constitution,
almost singlehanded and with great ability, against the two Pinckneys,&Buder, John and
Edward Rutledge, John Julius Pringle, Robert Barnwell, Dr. David [511] Ramsay, and many
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other gentlemen. At length, on the 19th of January, a resolution was passed, directing a
convention of the people to assemble on the 12th of Maydé&bate in the legislature had

tended to diffuse information respecting the system, but it had also produced a formidable
minority throughout the State. Mr. Lowndes had employed, with a good deal of skill, the local
arguments which would be most likelyftrm the objections of a citizen of South Carolina. He
inveighed against the regulation of commerce, the power over thetsdaecthat was to belong

to Congress at the end of twenty years, and the preponderance which he contended would be
given to the Estern States by the system of representation in Congress; and although he was
ably answered on all points, the effect of the discussion was such, that a large minority was
returned to the Convention having a strong hostility to the proposed dyiém.

The legislature of Maryland assembled in December, and directed the delegates who had
represented the State in the national Convention to attend and give ant a¢¢barproceedings

of that assembly. [512] It was in compliance with this direction that Luther Martin laid before the
legislature that celebrated communication which embodied not only a very clear statement of the
mode in which the principal compromisefsthe Constitution were framed, as seen from the

point of view occupied by one who resisted them at every step, but also an exceedingly able
argument against the fundamental principle of the proposed government. It was a paper, too,
marked throughout witan earnestness almost amounting to fanaticism. Repelling, with natural
indignation and dignity, the imputation that he was influenced by a State office which he then
held, he referred to the numerous honors and emoluments which the Constitution afede Un
States would create, and sugge8te¢dhat his abilities and reputation well justif@dhat his

chance of obtaining a share of them was as good as most men's. "But this," was his solemn
conclusion, "I can say with truih,that so far was | from being iniénced in my conduct by

interest, or the consideration of office, that | would cheerfully resign the appointment | now hold;
| would bind myself never to accept another, either under the general government or that of my
own State; | would do more, gr;sodestructive do | consider the present system to the
happiness of my country, | would cheerfully sacrifice that share of property with which Heaven
has blessed a life of industry; | would reduce myself to indigence and poverty; and those who are
dearer to ra than my own existence, | would intrust[513] to the care and protection of that
Providence who hath so kindly protected my#elf,on those terms onlicould procure my

country to reject those chains which are forged for it."

Such a strength of convictiaas this, on the part of a man of high talent, was well calculated to
produce an effect. No document that appeared anywhere, against the Constitution, was better
adapted to rouse the jealousy, to confirm the doubts, or to decide the opinions, of a&leextain

of minds. But it was an argument which reduced the whole question substantially to the issue,
whether the principle of the Union could safely be changed from that of a federal league, with an
equality of representation and power as between thesStata system of national representation
in a legislative body having cognizance of certain national interests, in one branch of which the
people inhabiting the respective States should have power in proportion to their ni408krs.

This was a question on which men would naturally and honestly differ; but it was a question
which a majority of reflecting men, in almost every State, were likely, after due intpuiry,

decide against the views of Mr. Martin, because it was clear that the Confederation had failed,
and had failed chiefly by reason of the peculiar and characteristic nature of its representative
system, and because the representative [514] system pdapdbe Constitution was the only
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one that could be agreed upon as the alternative. Mr. Martin's objections, however, like those of
other distinguished men who took the same side in other States, were of a nature to form the
creed of an earnest, consciens, and active minority. They had this effect in the State of
Maryland. The legislature ordered a State convention, to consider the proposed Constitution, and
directed it to meet on the 21st of April, 1788.

The convention of New Hampshire was to assenmblebruary. A large portion of the State lay
remote from the channels of intelligence, and a considerable part of the people in the interior had
not seen the Constitution, when they were called upon to elect their delegates. The population,
outside of tvo or three principal places, was a rural one, thinly scattered over townships of large
territorial extent, lying among the hills of a broken and rugged country, extending northerly from
the narrow strip of seaoast towards the frontier of Canada. It wasyefor the opposition to

persuade such a people that a scheme of government had been prepared which they ought to
reject; and the consequence of their efforts was that the State convention assembled, probably
with a majority, certainly with a strong minty, of its members bound by positive instructions

to vote against the Constitution which they were to consider.

| have thus, in anticipation of the strict order of events, given a general account of the position
of[515] this great question in six of théages, down to the time of the meeting of their respective
conventions, because when the session of the convention of Massachusetts commenced, in
January, 1788, the people of the five States of Delaware, Pennsylvania, New Jersey, Georgia,
and Connecticutdd successively ratified the Constitution without proposing any amendments,
and because the action of the others, extending through the six following months, embraced the
real crisis to which the Constitution was subjected, and developed what were ¢ndochdét
considered as its important defects, according to the view of a majority of the States, and
probably also of a majority of the people of all the States. For although the people of Delaware,
Pennsylvania, New Jersey, Georgia, and Connecticuerhtiiie Constitution without insisting

on previous or subsequent amendments, it is certain that some of the same topics were the causes
of anxiety and objection in those States, which occasioned so much difficulty, and became the
grounds of special actiom the remaining States.

In coming, however, to the more particular description of the resistance which the Constitution
encountered, it will be necessary to discriminate between the opposition that was made to the
general plan of the government, or to pagticular features of it which it was proposed to create,
and that which was founded on its omission to provide for certain things that were deemed
essential. Of what may be called the positive objections to the Constitution, it may be said,[516]
in geneal, that, however fruitful of debate, or declamation, or serious and important doubt,

might be the question whether such a government as had been framed by the national
Convention should be substituted for the Confederation, the opposition were noéddafthis
guestion, as the means of persuading the people that the proposed system ought to be rejected.
One of the most deeply interested of the men who were watching the currents of public opinion
with extreme solicitude, observed "a strong belief efibople at large of the insufficiency of

the Confederation to preserve the existence of the Union, and of the necessity of the Union to
their safety and prosperity; of course, a strong desire of a change, and a predisposition to receive
well the propositns of the Conventior{409] But while the Constitution came before the

people with this conviction and this predisposition in its favor, yet when its oppoiments,
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addition to their positive objections to what it did contain, could point to what rtatiembrace,

and could say that it proposed to establish a government of great power, without providing for
rights of primary importance, and without any declaraof the cardinal maxims of liberty

which the people had from the first been accustomed to incorporate with their State constitutions;
and while the local interests, the sectional feelings, and the separate policy, real or supposed, of
different States,urnished such a variety of means for defeating its adoption by the necessary
number of nine State$;we [517] may not wonder that its friends should have been doubtful of

the issue. "It is almost arrogance," said the same anxious observer, "in so cothplEabgect,
depending so entirely upon the incalculable fluctuations of the human passions, to attempt even a
conjecture about the resufg10]

[518]

CHAPTER II.

Ratifications of Delaware, Pennsylvania, New Jersey, Georgia, and Connecticut, without
Objectiond Close of the Year 1783 .Beginning of the Year 1788.Ratification of
Massachusetts, the sixth State, with Propositions of AmendinBuattification of Maryand,
without Objectiond South Carolina, the eighth State, adopts, and proposes Amendments.

The first State that ratified the Constitution, although its convention was not the first to assemble,
was Delaware. It was a small, compact community, with thdnadyt portion of its territory

lying near the city of Philadelphia, with which its people had constant and extensive intercourse.
Its public men were intelligent and patriotic. In the national Convention it had contended with
great spirit for the interestd the smaller States, and its people now had the sagacity and good
sense to perceive that they had gained every reasonable security for their peculiar rights. The
public press of Philadelphia friendly to the Constitution furnished the means of undergiésnd
merits, and the discussions in the convention of Pennsylvania, which assembled before that of
Delaware, threw a flood of light over the whole subject, which the people of Delaware did
not[519] fail to regard. Their delegates unanimously ratifiediadopted the Constitution on the

7th of December.

The convention of Pennsylvania met, before that of any of the other States, at Philadelphia, on
the 20th of November. It was the second State in the Union in population. Its chief city was
perhaps the fitan the Union in refinement and wealth, and had often been the scene of great
political events of the utmost interest and importance to the whole country. There had sat, eleven
years before, that illustrious Congress of deputies from the thirteen Colhe$fad declared

the independence of America, had made Washington commemdeief of her armies, and had
given her struggle for freedom a name throughout the world. There, the Revolutionary Congress
had continued, with a short interruption, to diréh& operations of the war. There, the alliance

with France was ratified, in 1778. There, the Articles of Confederation were finally carried into
full effect, in 1781. There, within six months afterwards, the Congress received intelligence of
the surrendeof Cornwallis, and walked in procession to one of the churches of the city, to return
thanks to God for a victory which in effect terminated the war. There, the instructions for the
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treaty of peace were given, in 1782, and there the Constitution of tted\8tates had been
recently framed. For more than thirteen years, since the commencement of the Revolution, and
with only occasional intervals, the people of Philadelphia had[520] been accustomed to the
presence of the most eminent statesmen of the goamid had learned, through the influences
which had gone forth from their city, to embrace in their contemplation the interests of the
Union.

They placed in the State convention, that was to consider the proposed Constitution of the United
States, one dhe wisest and ablest of its framérslames Wilson. The modesty of his

subsequent caregtl1] and the comparatively little attention that has been bestowed by
succeeding generations upon the personal exertions that were made in framing and establishing
the Constitution, must be regarded as the causes that have made his reputation, at this day, less
extensive and general than his abilities and usefulness mighidthis contemporaries to

expect that it would be. Yet the services which he rendered to the country, first in assisting in the
preparation of the Constitution, and afterwards in securing its adoption by the State of
Pennsylvania, should place his nanghlrupon the list of its benefactors. He had not the political
genius which gave Hamilton such a complete mastery over the most complex subjects of
government, and which enabled him, when the Constitution had been adopted, to give it a
development in praitte that made it even more successful than its theory alone could have
allowed any one to regard as probable; nor had he the talent of Madison for debate and for
constitutional analysis; but in the comprehensiveness of his [521] views, and in his percéptio

the necessities of the country, he was not their inferior, and he was throughout one of their most
efficient and best informed coadjutors.

He had to encounter, in the convention of the State, a body of men, a majority of whom were not
unfriendly to tle Constitution, but among whom there was a minority very hard to be conciliated.
In the counties which lay west of the Susquehantiae same region which afterwards, in
Washington's administration, became the scene of an insurrection against the anfthozity

general governmed,there was a rancorous, active, and determined opposition. Mr. Wilson,
being the only member of the State convention who had taken part in the framing of the
Constitution, was obliged to take the lead in explaining and defertdidcs iqualifications for

this task were ample. He had been a very important and useful member of the national
Convention; he had read every publication of importance, on both sides of the question, that had
appeared since the Constitution was publishied,has legal and historical knowledge was

extensive and accurate. No man succeeded better than he did, in his arguments on that occasion,
in combating the theory that a State government possessed the whole political sovereignty of the
people of the Statélowever true it might be, he said, in England, that the Parliament possesses
supreme and absolute power, and can make the constitution what it pleases, in America it has
been incontrovertible since the Revolution,[522] that the supreme, absolute, anttaliadxe

power is in the people, before they make a constitution, and remains in them after it is made. To
control the power and conduct of the legislature by an overruling constitution, was an
improvement in the science and practice of government restntbe American States; and at

the foundation of this practice lies the right to change the constitution at pl&aautght which

no positive institution can ever take from the people. When they have made a State constitution,
they have bestowed on tgevernment created by it a certain portion of their power; but the fee
simple of their power remains in themselves.
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Mr. Wilson was equally clear in accounting for the omission to insert a bill of rights in the
Constitution of the United States. In a gaveent, he observed, consisting of enumerated

powers, such as was then proposed for the United States, a bill of rights, which is an enumeration
of the powers reserved by the people, must either be a perfect or an imperfect statement of the
powers and priveges reserved. To undertake a perfect enumeration of the civil rights of

mankind, is to undertake a very difficult and hazardous, and perhaps an impossible task; yet if
the enumeration is imperfect, all implied power seems to be thrown into the hahds of t
government, on subjects in reference to which the authority of government is not expressly
restrained, and the rights of the people are rendered less secure than they are under the silent
operation of the maxim[523] that every power not expressly gtaeteains in the people. This,

he stated, was the view taken by a large majority of the national Convention, in which no direct
proposition was ever made, according to his recollection, for the insertion of a bill ofldigR}s.

There is, undoubtedly, a general truth in this argument, but, like many general truths in the
construction of governments, it may be open to exceptions when applied to particular subjects
interests. It appears to have been, for the time, successful; probably because the opponents of the
Constitution, with whom Mr. Wilson was contending, did not bring forward specific propositions
for the declaration of those particular rights which weeele the subjects of special action in

other State conventions.

Besides a very thorough discussion of these great subjects, Mr. Wilson entered into an elaborate
examination and defence of the whole system proposed in the Constitution. He was most ably
semnded in his efforts by Thomas McKean, then Chief Justice of Pennsylvania and afterwards
its Governor, the greater part of whose public life had been passed in the service of Delaware, his
native State, and who had always been a strenuous advocaterwétbsts of the smaller States,

but who found himself satisfied with the provision for them made by the Constitution for the
construction of the Senate of [524] the United Stgt&8] "l have gone," said he, "through the

circle of office, in the legislative, executive, and judicial departments of government; and from

all my study, observation, and experience, | must declare, that, from a full examination and due
consideration of this system, it appears to me the best the world has yet seen. | congratulate you
on the fair prospect of its being adopted, and am happy in the expectation of seeing
accomplished what has long been my ardent wish, that you will herbaftera salutary

permanency in magistracy and stability in the laws."

The result of the discussion in the convention of Pennsylvania was the ratification of the
Constitution. The official ratification sent to Congress was signed by a very large majohi¢y of
delegates, and contains no notice of any didgddwl But the representatives of that portion of

the State which lay west of the Susquehanna generallyerethsir assent, and their district
afterwards became the place in which the proposition was considered whether the government
should be allowed to be organized.5]

The convention of New Jersey was in session at the time of the ratification by Pennsylvania. Mr.
Madison had passed through the State, in the autumn, [525] on his way to the Congress, then
sitting in the city of New York, and could discover no eviceof serious opposition to the
Constitution. Lying between the States of New York and Pennsylvania, New Jersey was closely
watched by the friends and the opponents of the Constitution in both of those States, and was
likely to be much influenced by theg@fominating sentiment in the one that should firs{4is]
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But the people of New Jersey had, in truth, fairly considered the whole matter, and had found
what heir own interests required. They alone, of all the States, when the national Convention
was instituted, had expressly declared that the regulation of commerce ought to be vested in the
general government. They had learned that to submit longer to thieedogmmercial and

revenue systems in force in New York on the one side of them, and in Pennsylvania on the other
side, would be like remaining between the upper and the nether millstone. Their delegates in the
national Convention had, it is true, actedhathose of New York, in the long contest concerning
[526] the representative system, resisting at every step each departure from the principle of the
Confederation, until the compromise was made which admitted the States to an equal
representation in thBenate. Content with the security which this arrangement afforded, the
people of New Jersey had the sagacity to perceive that their interests were no longer likely to be
promoted by following in the lead of the Aritederalists of New York. Their delegates
unanimously ratified the Constitution on the 12th of December, five days after the ratification of
Pennsylvania.

A few days later, there came from the far South news that the convention of Georgia had, with
like unanimity, adopted the Constitution. Neitliee people of the State, nor their delegates,

could well have acted under the influence of what was taking place in the centre of the Union.
Their situation was too remote for the reception, at that day, within the same fortnight, of the
news of eventshat had occurred in Pennsylvania and New Jersey, and they could scarcely have
read the great discussions that were going on in various forms of controversy in the cities of New
York and Philadelphia, and throughout the Middle and the Eastern States. Blasssively

during the Revolution, by the nature of the warfare carried on within her limits; left at the peace
to contend with a large, powerful, and cruel tribe of Indians, that pressed upon her western
settlements; and having her southern frontier &@ondj upon the unfriendly territory of a
Spanish[527] colony, the State of Georgia had strong motives to lead her to embrace the
Constitution of the United States, and found little in that instrument calculated to draw her in the
opposite direction. Her tlgates had resisted the surrender of control over thetshles, but

they had acquiesced in the compromise on that subject, and there was in truth nothing in the
position in which it was left that was likely to give the State serious dissatisfactumeasiness.

The people of Georgia had something more important to do than to quarrel with their
representatives about the principles or details of the system to which they had consented in the
national Convention. They felt the want of a general governatadatto resist, with a stronger

hand than that of the Confederation, the evils which pressed upori4ahénTheir assent was
unanimously given to the Constikom on the 2d of January, 1788.

The legislature of Connecticut had ordered a convention to be held on the 4th of January. When
the elections were over, it was ascertained that there was a large majority in favor of the
Constitution; [528] but there was be@ some opposition, proceeding principally from that portion

of the people who resisted whatever tended to the vigor and stability of govehmaepirit

that existed to some extent in all the New England States. When the convention of the State
assemblegdthe principal duty of advocating the adoption of the Constitution devolved on Oliver
Ellsworth, who had borne an active and distinguished part in its preparation. He found that the
topic which formed the chief subject of all the arguments against th&itdion, was the

general power of taxation which it would confer on the national government, and the particular
power of laying imposts. Mr. Ellsworth was eminently qualified to explain and defend the
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proposed revenue system. While he contended forabessity of giving to Congress a general
power to levy direct taxes, in order that the government might be able to meet extraordinary
emergencies, and thus be placed upon an equality with other governments, he demonstrated by
public and weHlknown facts tht an indirect revenue, to be derived from imposts, would be at
once the easiest and most reliable mode of defraying the ordinary expenses of the government,
because it would interfere less than any other form of taxation with the internal police of the
States; and he argued, from sufficient data, that a very small rate of duty would be enough for
this purposg418] Under [529] his influence and that of Oliver Wott, Richard Law, and

Governor Huntington, the Constitution was ratified by a large majority, on the 9th of
Januanj419]

The action of Connecticut completecttlist of the States that ratified the Constitution without

any formal record of objections, and without proposing or insisting upon amendments. The
opposition in these five States had been overcome by reason and argument, and they were a
majority of the vihole number of States whose accession was necessary to the establishment of
the government. But a new act in the drama was to open with the new year. The conventions of
Massachusetts, New York, and Virginia were still to meet, and each of them wasefelinaints

of opposition of the most formidable character, and of different kinds, which made the result in
all of them extremely doubtful. If all the three were to adopt the Constitution, still one more must
be gained from the States of New Hampshire, Many) and North and South Carolina. The
influence of each accession to the Constitution on the remaining States might be expected to be
considerable; but, unfortunately, the convention of New Hampshire was to meet five months
before those of Virginia and MeYork, and a large number of its members had been instructed

to reject the Constitution. [530] If New Hampshire and Massachusetts were to refuse their assent
in the course of the winter, the States that were to act in the spring could scarcely be éapected
withstand the untoward influence of such an example, which would probably operate with a
constantly accelerating force throughout the whole number of the remaining States.

The convention of Massachusetts commenced its session on the 9th of Jansaryetioay on

which that of Connecticut closed its proceedings. The State certainly held a very high rank in the
Union. Her Revolutionary history was filled with glory; with sufferings cheerfully borne; with
examples of patriotism that were to give her emdpyfame. The blood of martyrs in that cause,
which she had made from the first the cause of the whole country, had been poured profusely
upon her soil, and in the earlier councils of the Union she had maintained a position of
commanding influence. Buténe had been in her political conduct, since the freedom of the
country was achieved, an unsteadiness and vacillation of which her former reputation gave no
presage. In 1783, the legislature had refused to give the revenue powers asked for by the
Congressfor the miserable reason that the Congress had grantepdyafér life to the officers

of the Revolutionary army. In May, 1785, the legislature adopted a resolution for a convention of
the States to consider the subject of enlarging the powers ofdeeaF&nion, and in the

following November they rescinded it. These, and other occurrences,[531] when remembered,
gave the friends of the Constitution elsewhere great anxiety, as they turned their eyes towards
Massachusetts. They were fully aware, toot tha recent insurrection in that State, and the

severe measures which had followed it, had created divisions in society which it would be
difficult, if not impossible, to heal.
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But it was not easy for the most intelligent men out of the State to appredigtall the causes

that exposed the Constitution of the United States to a peculiar hazard in Massachusetts, and
made it necessary to procure its ratification by a kind of compromise with the opposition for a
scheme of amendments. In no State wasphé ef liberty more jealous and exacting. In the

midst of the Revolution, and led by the men who had carried on the profound discussions which
preceded iy discussions in which the natural rights of mankind and the civil rights of British
subjects werexamined and displayed as they had never been bé&ftre,people of

Massachusetts had framed a State constitution, filled with the most impressive maxims and the
most solemn securities with which public liberty has ever been invested. Not content to trust
obvious truths to implication, they expressly declared that government is instituted for the
happiness and welfare of the governed, and they fenced it round not only with the chief
restrictions gained by their English ancestors, from Magna Charta dowa Rettolution of

1688, but with many safeguards which had not descended to them from Runnymede or[532]
Westminster. It may be that an anxious student of politics, examining the early constitution of
Massachusetid, happily in its most important features ygtchanged would pronounce it
unnecessarily careful of personal rights and too jealous for the interests of liberty. But no
intelligent mind, thoughtful of the welfare of society, can now think that to have been an excess
of wisdom which formed a constitah of republican government that has so well withstood the
assaults of faction and the levelling tendencies of a levelling age, and has withstood them
because, while it carefully guarded the liberties of the people, it secured those liberties by
institutions which stand as bulwarks between the power of the many and the rights of the few.

It may hereafter become necessary for me to consider what degree of importance justly belongs
to the amendments which the State of Massachusetts, and to those whiStait®rso

impressively insisted ought to be made to the Constitution of the United States. Without at
present turning farther aside from the narrative of events, | content myself here with observing,
that, whether the alleged defects in the Constitutierevimportant or unimportant, a people
educated as the people of Massachusetts had been would naturally regard some provisions as
essential which they did not find in the plan presented to them.

The general aspect of parties in Massachusetts, down tonghevhen the convention met, has

been already considered. In the convention itself there[533] was a majority originally opposed to
the Constitution; and if a vote had been taken at any time before the proposition for amendments
was brought forward, the Cstitution would have been rejected. The opposition consisted of a

full representation of the various parties and interests already described as existing among the
people of the State who were unfriendly to it. One contemporary account gives as many as
eighteen or twenty members, who had actually been out in what was called Shays's "army."
Whether this enumeration was strictly correct or not, it is well known that the western counties

of the State sent a large number of men whose sympathies were witlstinegation, who were
friends of paper money and tender laws, and enemies of any system that would promote the
security of debts. The members from the province of Maine had their own special objects to
pursue. In addition to these were the honest andmesdining doubters, who had examined the
Constitution with care and objected to it from principle. The anticipated leader of this
miscellaneous host was that celebrated and ardent patriot of the Revolution, Samuel Adams.
With all his energy and his iron deteination of character, however, he could be cautious when
caution was expedient. He had read the Constitution, and all the principal publications respecting



it which had then appeared, and down to the time of the meeting of the convention he had
maintaineda good deal of reserve. But it was known that he disapproved of it.[534]

This remarkable man often called the American Catowas far better fitted to rouse and direct

the storms of revolution, than to reconstruct the political fabric after revolutionamedits

work. He had the passionate love of liberty, fertility of resource, and indomitable will, which are
most needed in a truly great leader of a popular struggle with arbitrary power. But that struggle
over, his usefulness in an emergency like theiomehich Massachusetts was now placed was
limited to the actual necessity for the intervention of an extreme devotion to the maxims and
principles of popular freedom. He believed that there was such a necessity, and he acted always
as he believed. But hisfluence, at this time, was by no means commensurate with his power

and reputation at a former day, and he appears to have wisely avoided a direct contest with the
large body of very able men who supported the Constitution.

That body of men would certajnhave been, in any assembly convened for such a purpose, an
overmatch in debate for Samuel Adams; for they were the civilians Fisher Ames, Parsons, King,
Sedgwick, Gorham, Dana, Gore, Bowdoin, and Sumner, the Revolutionary officers Heath,
Lincoln, and Broks, and several of the most distinguished clergymen in the State. The names of
the members who acted on the same side with Mr. Adams, and were then regarded as leaders of
the opposition, have reached posterity in no other conndé@®jBut some [535] of the

elements of which that opposition was composed could not be controlled by any superiority in
debate, and were, therefore, little in need of great powelisaission or great wisdom in

council. So far as their objections related to the powers to be conferred on the general
government, or to the structure of the proposed system, they could be answered, and many of
them could be, and were, convinced. But webpect to what they considered the defects of the
Constitution, theoretical reasoning, however able, could have no influence over men whose
minds were made up; and it became, as the reader will see, necessary to make an effort to gain a
majority by somecourse of action which would involve the concession that the proposed system
required amendment.

There were great hazards attending this course, in reference to its effect on other States, although
it was not impossible to procure by it the ratificatiortto$ convention. Notwithstanding all that

had detracted from the former high standing of the Statetwithstanding the easy explanation

that might be given of the influence of her late internal disturbances upon her subsequent
political affairsg she wasstill Massachusetts; still she was the eldest of all the States bét one,
still she held in the sacred places of her soil the bones of the first martyrs toditsgittyshe

was renowned, as she has ever[536] been, for her intelligestik she wore a mae of more

than ordinary consideration among her sisters of the Confederacy. If it should go forth to New
York, to Virginia, to the Carolinas, that Massachusetts had pronounced the Constitution unfit for
the acceptance of a free people, or had declaréguldic liberty could not be preserved under

it without the addition of provisions which its framers had not made, the effect might be
disastrous beyond all previous calculation. The legislature of New York, in session at the same
time with the conventionf Massachusetts, was much divided on the question of submitting the
Constitution to a convention, and it was the opinion of careful observers that the result in either
way in the latter State would involve that in the former. In Virginia the electioribéa

convention were soon to take place. In Pennsylvania the minority were becoming restless under
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their defeat, and were agitating plans which looked to the obstruction of the government when an
attempt should be made to organize it. The conventi@oath Carolina was not to meet until

May, and North Carolina stood in an extremely doubtful position. A great weight of

responsibility rested therefore upon the convention of Massachusetts.

Its proceedings commenced with a desultory debate upon the geesadf the instrument,

which lasted until the 30th of January; the friends of the Constitution having carefully provided,
by a vote at the outset, that no separate question should be taken.[537] The discussion of the
various objections having been exhad, Parsoig21] moved that the instrument be assented

to and ratified. One or two general speeches followed this motion, and then Hancock, the
President of te convention, descended from the chair, and, with some conciliatory observations,
laid before it a proposition for certain amendments. This step was not taken by him upon his own
suggestion merely, although he was doubtless very willing to be the medaireadnciliation
between the contending parties. He was at that time Governor of the State, and had been placed
in the chair of the convention, partly in deference to his official station and his personal
eminence, and partly because he held a ratherahgaisition with respect to the Constitution.

These circumstances, as well as his Revolutionary distinction, led the friends of the Constitution
to seek his intervention; and his love of popularity and deference made the office of arbitrator
exceedingly greeable to him. The selection was a wise one, for Hancock had great influence
with the classes of men composing the opposition, and he could not be suspected of any undue
admiration of the system the adoption of which he was to recommend.

He proceeded wht characteristic caution. It does not appear, from what is preserved of the
remarks with which he presented his amendments, whether he intended they should become a
condition [538] precedent to the ratification, or should be adopted as a recommendation
sulsequent to the assent of the convention to the Constitution then before it. He brought them
forward, he said, to quiet the apprehensions and remove the doubts of gentlemen, relying on their
candor to bear him witness that his wishes for a good constitugan sincere. But the form of
ratification which he proposed contained a distinct and separate acceptance of the Constitution,
and the amendments followed it, with a recommendation that they "be introduced into the said
Constitution.” Samuel Adams, withuoh commendation of the Governor's proposition,

immediately affected to understand it as recommending conditional amendments, and advocated
it in that sense. Other members of the opposition understood it in the opposite sense, and, fearing
its effect, inssted that the convention had no power to propose amendments, and that there could
be no probability that, if recommended to the attention of the first Congress that might sit under
the Constitution, they would ever be adopted. Upon both of these posmtsgiiments of the

other side were sufficient to convince a few of the more candid members of the opposition, and
the Constitution was ratified on the 7th of February, by a majority of nineteen42gshe

ratification being followed by a recommendation of certain amendments, and an injunction
addressed to the representatives of the State in Congress to insist at all times on their being
considered and [539cted upon in the mode provided by the fifth article of the Constitution.

The smallness of the majority in favor of the Constitution was in a great degree compensated by
the immediate conduct of those who had opposed it. Many of them, before the finahidjoly
expressed their determination, now that it had received the assent of a majority, to exert all their
influence to induce the people to anticipate the blessings which its advocates expected from it.
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They acted in accordance with their professions; those portions of the people whose
sentiments they had represented exhibited generally the same candor and patriotism, and
acquiesced at once in the result. This course of the opposition in Massachusetts was observed
elsewhere, and largely contributeddive to the action of the State, in proposing amendments, a
salutary influence in some quarters, which would otherwise have probably failed to attend it.

The amendments proposed by the convention of Massachusetts were, as was claimed by those
who advocatd them, of a general, and not a local character; but they were at the same time
highly characteristic of the State. They may be divided into three classes. One of them embraced
that general declaration which was afterwards incorporated with the amendiortiets

Constitution, and which expressly reserved to the States or the people the powers not delegated
to the United States. Another class of them comprehended certain restraints upon the powers
granted to Congress by the Constitution,[540] with resgeelections, direct taxes, the

commercial power, the jurisdiction of the courts, and the power to consent to the holding of titles
or offices conferred by foreign sovereigns. The third class contemplated the two great provisions
of a presentment by a grajuay, for crimes by which an infamous or a capital punishment might
be incurred, and trial by jury in civil actions at the common law between citizens of different
States.

The people of Boston, although in general strongly in favor of the Constitutidicanafully

abstained from every attempt to influence the convention. But now that the ratification was
carried, they determined to give to the event all the importance that belonged to it, by public
ceremonies and festivities. On the 17th of Februaryetissued from the gates of Faneuil Hall

an imposing procession of five thousand citizens, embracing all the trades of the town and its
neighborhood, each with its appropriate decorations, emblems, and mottoes. In the centre of this
long pageant, to marke relation of everything around it to maritime commerce, and the relation
of all to the new government, was borne the ship Federal Constitution, with full colors flying,

and attended by the merchants, captains, and seamen of tfE2ad@n the following day, the
rejoicings were terminated by a public banquet, at which each of the States that had then adopted
the Constitution [541] was separately toasted, thnties of Connecticut and Massachusetts

were warmly praised for their frank and patriotic submission, and strong hopes were expressed
of the State of New York.

In this manner the Federalists of Massachusetts wisely sought to kindle the enthusiasm of the
country, and to conciliate the opinion of the States which were still to act, in favor of the new
Constitution. The influence of their course did not fail in some quarters. In the convention of
New Hampshire, which assembled immediately after that of &dassetts was adjourned,

although there was a majority who, either bound by instructions or led by their own opinions,
would have rejected the Constitution if required to vote upon it immediately, yet that same
majority was composed chiefly of men willing hear discussion, willing to be convinced, and
likely to feel the influence of what had occurred in the leading State of New England. There was
a body of Federalists in New Hampshire acting in concert with the leading men of that party in
Massachusett3.hey caused the same form of ratification and the same amendments which had
been adopted in the latter State, with some additional ones, to be presented to their own
convention424] The discussions [542] changed the opinions of many of the members, but it
was not deemed expedient to incur the hazard of a vote. The friends of the Constitution found it
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necessary to consent to an adjournment, in order that theciestrdelegates might have an
opportunity to lay before their constituents the information which they had themselves received,
and of which the people in the more remote parts of the State were greatly in need.
Unfortunately, however, for the course ofritys in other States, the occurrence of a general
election in New Hampshire made it necessary to adjourn the convention until the middle of June.
We have seen what was the effect of this proceeding in Virginia, where it was both
misunderstood and misrepresed. But it saved the Constitution in New Hampshire.

Six States only, therefore, had adopted the Constitution at the opening of the spring of 1788. The
convention of Maryland assembled at Annapolis on the 21st of April. The convention of South
Carolina wa to follow in May, and the conventions of Virginia and New York were to meet in
June. So critical was the period in which the people of Maryland were to act, that Washington
considered that a postponement of their decision would cause the final defeaCohstitution;

for if, under the influence of such a postponement, following that of New Hampshire, South
Carolina should reject it,[543] its fate would turn on the determination of Virginia.

The people of Maryland appear to have been fully aware ofrpertance of their course. They

not only elected a large majority of delegates known to be in favor of the Constitution, but a
majority of the counties instructed their members to ratify it as speedily as possible, and to do no
other act. This settled tlgmination not to consider amendments, and not to have the action of
the State misinterpreted, or its influence lost, gave great dissatisfaction to the minority. Their
efforts to introduce amendments were disposed of quite summarily. The majority wtartdian

no proposition but the single question of ratification, which was carried bytbipdg votes

against eleven, on the 28th of April.

On the first of May, there were public rejoicings and a procession of the trades, in Baltimore,
followed by a bancget, a ball, and an illumination. In this procession, the miniature ship
"Federalist,” which was afterwards presented to General Washington, and long rode at anchor in
the Potomac opposite Mount Vernon, was carried, as the type of commerce and the comsummat
production of American naval architecty#25] The next day a packet sailed from the port of
Baltimore for Charleston, carrying the news of the ratificatipiaryland[426] In how many

[544] days this "coaster" performed her voyage is not known; but it is a recorded, though now
forgotten, fact among the events ofstperiod, that on her return to Baltimore, where she arrived

on Saturday the 31st of May, the same vessel brought back the welcome intelligence, that on the
23d of that month, "at five o'clock in the afternoon," the convention of South Carolina had

ratified the Constitution of the United States. A salute of cannon on Federal Hill, in the
neighborhood of Baltimore, spread the joyful news far down the waters of the Chesapeake to the
shores of Virginia, and bold express riders placed it in Philadelphia lieéfellowing Monday
evening.

Such was the anxiety with which the friends of the Constitution in the centre of the Union
watched the course of events in the remaining States. The accession of South Carolina was
naturally regarded as very important. Heledgates in the national Convention had assumed what
might be thought, at home and elsewhere, to be a great responsibility. They had taken a
prominent part in the settlement of the compromises which became necessary between the
Northern and the Southern &ts. They had consented to a full commercial power, to be
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exercised by a majority in both houses of Congress; to a power[545] to extinguish tHesslave

in twenty years; and to a power of direct and indirect taxation, exports alone excepted. Would the
people of South Carolina consider the provisions made for their peculiar demands as equivalents
for what had been surrendered? Would they acquiesce in a system founded in the necessities for
local sacrifices, standing as they did at the extremity of tleedsts involved in the Southern

side of the adjustment?

It is not probable that the people of South Carolina, at the time of their adoption of the
Constitution, supposed that they had any solid reasons for dissatisfaction with such of its
arrangements as any way concerned the subject of slavery. A good deal wasagaid,
captandumby the opponents of the Constitution, on these points, but it does not appear to have
been said with much effect. No man who has ever been placed by the State of Southi@arolina

a public position, has been more true to her interests and rights than General Pinckney; and
General Pinckney furnished to the people of the 8tafeaking from his place in the legislature

on his return from the national Conventiowhat he considerednd they received, as a

complete answer to all that was addressed to their local fears and prejudices, on these particular
topics. When he had shown that, by the universal admission of the country, the Constitution had
given to the general government non@r to emancipate the slaves within the several States, and
that it had secured a right which did not previously exist, of recovering those[546] who might
escape into other States; that the skasde would remain open for twenty years, a period that
would suffice for the supply of all the labor of that kind which the State would require; and that
the admission of the blacks into the basis of representation was a concession in favor of the State,
of singular importance as well as novedtyhe had disposeaf every ground of opposition

relating to these points. And so the people of the State manifestly considered.

But there was one part of the arrangements included in the Constitution, on which they appear to
have thought that they had more reason to paunkit is quite important that we should

understand both the grounds of their doubt, and the grounds on which they yielded their assent to
this part of the system. South Carolina was then, and was ever likely to be, a great exporting
State. Some of her pple feared that, if a full power to regulate commerce by the votes of a
majority in the two houses of Congress were to be exercised in the passage of a navigation act,
the Eastern States, in whose behalf they were asked to grant such a power, woultbleotde

furnish shipping enough to export the products of the planting States. This apprehension arose
entirely from a want of information; which some of the friends of the Constitution supplied,

while it was under discussion. They showed that, if aletkgorted products of Virginia, the
Carolinas, and Georgia were obliged to be carried in American bottoms, the Eastern States were
then able to furnish[547] more than shipping enough for the purpose; and that this shipping must
also compete with that of tididdle States. Still it remained true, that the grant of the

commercial power would enable a majority in Congress to exclude foreign vessels from the
carrying trade of the United States, and so far to enhance the freights on the products of South
Carolina What then were the motives which appear to have led the convention of that State to
agree to this concession of the commercial power?

It is evident from the discussions which took place in the legislature, and which had great
influence in the subsequerdnvention, that the attention of the people of South Carolina was not
confined to the particular terms and arrangements of the compromises which took place in the



formation of the Constitution. They looked to the propriety, expediency, and justice éralge
power to regulate commerce, apart from the compromise in which it was involved. They
admitted the commercial distresses of the Northern States; they saw the policy of increasing the
maritime strength of those States, in order to encourage the grbavtavy; and they

considered it neither prudent, nor fit, to give the vessels of all foreign nations a right to enter
American ports at pleasure, in peace and in war, and whatever might be the commercial
legislation of those nations towards the Uniteat&. For these reasons, a large majority of the
people of South Carolina were willing to make so much sacrifice, be it more or less, as was
involved in the surrender[548] to a majority in Congress of the power to regulate

commercg427]

Still, the Constitution was not ratified without a good deal of opposition on the part of a
considerable minority. As the convention drew towards the close of its proceediefforan

was made to carry an adjournment to the following autumn, in order to gain time for the
anticipated rejection of the Constitution by Virginia. This motion probably stimulated the
convention to act more decisively than they might otherwise have fibwnetouched the pride

of the State in the wrong direction. After a spirited discussion it was rejected by a majority of
forty-six votes, and the Constitution was thereupon ratified by a majority of sesi@n§everal
amendments were then adoptedyégpresented to Congress for consideration, three of which
were substantially the same with three of those proposed by MassaclizZadtts.

On the 27th of May, #re was a great procession of the trades, in Charleston, in honor of the
accession of the State, in which the ship Federalist, drawn by eight white horses, was a
conspicuous object, as it had been in the processions of other cities.

[549]

CHAPTER I

Raifications of New Hampshire, Virginia, and New York, with Proposed Amendments.

South Carolina was the eighth State that had ratified the Constitution, and one other only was
required for its inauguration. In this posture of affairs the month of May ipethiel 788 was

closed. An intense interest was to be concentrated into the next two months, which were to
decide the question whether the Constitution was ever to be put into operation. The convention
of Virginia was to meet on the 2d, and that of New Yamkthe 17th, of June; the convention of
New Hampshire stood adjourned to the 18th of the same month. The latter assembly was to meet
at Concord, from which place intelligence would reach the Middle and Southern States through
Boston and the city of New Ykr The town of Poughkeepsie, where the convention of New

York was to sit, lay about midway between the cities of Albany and New York, on the east bank
of the Hudson. The land route from the city of New York to Richmond, where the convention of
Virginia wasto meet, was of course through the city of Philadelphia. The distance from Concord
to Poughkeepsie,[550] through Boston, Springfield, and Hudson, was about two hundred and
fifty miles. The distance from Poughkeepsie to Richmond, through the cities oY by
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Philadelphia, and Baltimore, was about four hundred and fifty miles. The public mails, over any
part of these distances, were not carried at a rate of more than fifty miles for each day, and over a
large part of them they could not have been caseethst. The information needed at such a

crisis could not wait the slow progress of the public conveyances.

No one could tell how long the conventions of New York and Virginia might be occupied with
the momentous question that was to come before thevaslevident, however, that there was to
be a great struggle in both of them, and it was extremely important that intelligence of the final
action of New Hampshire should be received in both at the earliest practicable moment. For,
whatever might be the wgt due to the example of New Hampshire under other circumstances,
if, before the conventions of New York and Virginia had decided, it should appear that nine
States had ratified the Constitution, the course of those bodies might be materially influenced b
a fact of so much consequence to the future position of the Union, and to the relations in which
those two States were to stand to the new government. It was equally important, too, that
whatever might occur in the conventions of New York and Virginaukhbe known

respectively in each of them, as speedily as possible. About[551] the middle of May, therefore,
Hamilton arranged with Madison for the transmission of letters between Richmond and
Poughkeepsie, by horse expresses; and by the 12th of Juad hmatle a similar arrangement

with Rufus King, General Knox, and other Federalists at the East, for the conveyance from
Concord to Poughkeepsie of intelligence concerning the result in New Hampshire.

A very full convention of delegates of the people ofgifira assembled at Richmond on the 2d

of June, embracing nearly all the most eminent public men of the State, except Washington and
Jefferson. All parties felt the weight of responsibility resting upon the State. Every State that had
hitherto acted finallypn the subject had ratified the Constitution; in three of them it had been
adopted unanimously; in several of the others it had been sanctioned by large majorities; and in
those in which amendments had been proposed, they had not been made condigdestpiec

the adoption. So far, therefore, as the voice of any State had pronounced the Constitution
defective, or dangerous to any general or particular interest, the mode of amendment provided by
it, to be employed after it had gone into operation, haa Ibelied upon as sufficient and safe.

The opposition in Virginia were consequently reduced to this diledrteey must either take

the responsibility of rejecting the Constitution entirely, or they must assume the equally
hazardous responsibility of ingisg) that the ratification of the State should be given only upon

the condition of previous[552] amendments. They were prepared to do both, or either, according
to the prospects of success; for their convictions were fixed against the system proposed; their
abilities, patriotism, courage, and personal influence were of a high order; and their devotion to
what they deemed the interests of Virginia was unquestionable.

They were led, as | have already said they were to be, by Patrick Henry, whose reputation had
suffered no abatement since the period when he blazed into the darkened skies of the
Revolutiond when his untutored eloquence electrified the heart of Virginia, and became, as has
been well said, even "a cause of the national independgt&®¥.He had held the highest honors

of the State, but had retired, poor, and worn down by twenty years of public service, to rescue his
private affairs by the practice of agbession which, in some of its duties, he did not love, and for
which he had, perhaps, a single qualification in his amazing oratorical powers. His popularity in
Virginia was unbounded. It was the popularity that attends genius, when thrown with heart and
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